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Berks County Law Journal 

Voi- 6 OCTOBER 2, 1913. No. 1 



HELLER'S ESTATE. 

Wills — Ijegacy — Condition Subsequent. , 

Decedent left a will which contained the following residuary 
clause: "All the rest, residue and remainder of my personal estate, I 
give and bequeath unto my four children, namely, George H. Heller, 
Mary E. Heller, Irvin F. Heller, and Ida M. Heller, share and share 
alike. In the event that my son, George H. Heller, shall neglect to 
take his share out of my estate as herein bequeathed to him, after the 
expiration of one year from the time of my decease, then his share 
shall go to my daughter, Mary E. Heller, absolutely." George H. Hel- 
ler died six months after the decedent and his administrator claimed 
the legacy within the time fixed by the will. Held: — that at the death 
of the decedent his son George took a present vested estate in a fourth 
share of the personal estate and that the condition annexed to the gift 
was a condition subsequent, and did not operate to defeat the legacy, 
his administrator having made the claim in time. 

In the Orphans' Court of Berks Caunty. 

Adjudication : Claim of administrator of George H. Heller, 
a legatee. 

Sidney Krauss, for claimant. 

Lee Friday, for Mary E. Heller. 

Paul H. Prjce, for accountant. 

Opinion by Bland, P. J., July 11, 1913.— The decedent died 
on the 29th day of June, 1912, unmarried, testate and leaving 
issue as follows: George H. Heller, a son; Mary E. Heller, a 
daughter ; lrvin F. Heller, a son ; and Ida M. Koch, wife of 
Howard Koch, a daughter. 

By his last will and testament he disposed of his estate as 
follows: He gave his dwelling house, No. 215 North Ninth 
Street, Reading, Pa., to his daughter, Mary E. Heller, her heirs 
and assigns, together with all the furniture, carpets, beds, etc., 
and disposed of the rest and residue thus : 

"Fourth. All the rest, residue and remainder of my per- 
sonal estate, I give and bequeath unto my four children, 
namely, George H. Heller, Mary E. Heller, Irvin F. Heller, 
and Ida M. Heller, share and share alike. In the event that my 
son, George H. Heller, shall neglect to take his share out of 
my estate as herein bequeathed to him, after the expiration of 
one year from the time of my decease, then his share shall go 
to my daughter, Mary E. Heller, absolutely." 
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George H. Heller, one of the sons and legatees of the 
decedent, died in January, 1913, six months after his father, 
the decedent ; and a question has arisen as to the distribution 
of the legacy given to him. The form of the legacy is a gift of 
the residue of the personal estate to his four children, not as* a 
class, but as individuals. The testator says, "All the rest, resi- 
due and remainder of my personal estate I give and bequeath 
unto my four children, namely, George H. Heller, Mary E. 
Heller, Irvin T. Heller and Ida M. Heller, share and share 
alike. In the event that my son, George H. Heller, shall 
neglect to take his share of my estate as herein bequeathed to 
him, after the expiration of one year from the time of my 
decease, then his share shall go to my daughter, Mary E. 
Heller, absolutely." The gifts to the children were immediate 
and unconditioned at the close of the sentence which conferred 
them ; and each of them took a present vested estate in a fourth 
part of share of the testator's personal estate. Then, however, 
the testator added the following provision with respect to the 
share which he had given to George: "In the event that my 
son, George, shall neglect to take his share out of my estate 
as herein bequeathed to him, after the expiration of one year 
from the time of my decease, then his share shall go to my 
daughter, Mary E. Heller, absolutely." This creates a condi- 
tion subsequent. It is an independent sentence and refers to 
an interest created by another, prior, and completely disposi- 
tive sentence. "A condition subsequent is a direct condition 
that is annexed to an estate or interest created by a previous 
clause or instrument, and upon the fulfillment or upon the 
breach of which, according to the form of the condition, such 
estate or interest is to be prematurely defeated or determined. ,, 
Smith, Executory Interests, Sec. 12. 

A condition precedent is thus defined in Smith, Executory 
Interests, Sec. 13 : "A condition precedent is a direct condition 
which is not annexed to an estate created by previous clause or 
instrument, but upon the fulfillment of which an estate or 
interest is to arise or be created : as where it is agreed that if 
J. S. pay me 10 pounds at Michaelmas, he shall have such a 
ground of mine for ten years." If the testator here had made 
no prior, substantial, and independent gift of a fourth part 
of his estate to his son, George H., but had simply said : "In 
the event that my son, George H. Heller, shall, within one 
year from my decease, claim a share of my estate, he shall be 
entitled to an equal share with my other children," he would 
have created a gift dependent upon a condition precedent. 
Conditions are not favored by the law, and are construed 
strictly ; and this is empratically true when it is alleged that . 
words used create a condition precedent. No two cases are 
entirely alike in their facts ; and each must be determined upon 
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principle. The distinction between the verbal structures of 
precedent and subsequent conditions stated by Smith, supra, 
makes each case clear upon principle, where the verbal 
structure is clear and unambiguous in expression. A condition 
subsequent is one annexed to an estate or interest "created 
by a previous clause or instrument." That is this case. George 
was in the fifty-second year of his age when he died in Jan- 
uary, 1913. His father died June 29, 1912, and six months 
remained at the death of George within which to exercise his 
option to take his share under his father's will. He lived in 
Philadelphia, sixty miles from his father in Reading. George 
died of consumption and left a wife who is a helpless paralytic 
to survive him. He left his home in Reading about thirty 
years ago and took up the occupation of bill-poster. He never 
returned to Reading or saw his father during that period ; but 
in December, 1912, he wrote a letter to his brother, Irvin, resid- 
ing in Reading, in which he said that after the "holidays" he 
would come to Reading to see him, Irvin, and his two sisters, 
Mary and Ida; but in January he died, and the execution of his 
intention thereby became impossible. It is quite probable 
that a resumption of his relations with his brothers and sisters 
would have resulted in his accepting his legacy under his 
father's will ; and this probability is strengthened by the facts 
that he was a consumptive, his wife a helpless paralytic, and 
his legacy the substantial sum of nearly eight hundred dollars. 
Under the circumstances it is fair to assume that he would have 
done so. That he never indicated a purpose to accept his 
legacy does not weigh in the case, for the reason that he died 
within the year, and six months before the legacy became pay- 
able. The remarks of Mr. Justice Green in Little's Appeal, 
117 Pa., pp. 28-9, are apposite in this case : 

"As to the condition precedent of accepting the share in 
full satisfaction and release of all claims against the decedent's 
estate and the estate of Mary Moneypenny, we must assume 
that Dr. McComb would have complied with this requirement ; 
because, knowing the condition prescribed in the will, he 
claimed his share under it. If he had not done this it could 
not have been assumed against him, because he died within 
the two years and also before the share had become payable. 
Moreover, his administrator offered a literal compliance with 
this condition of the will. Nothing is left of this subject except 
the argument that because there is such a condition in the will 
the gift to Dr. McComb is not an absolute and vested legacy ; 
but, the effect of the condition is simply to defeat the estate 
if it is not complied with, it does not change the legal charac- 
ter of the gift." 

The administrator of George is here now claiming the 
legacy. The widow •of George being a helpless paralytic, it 
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was not practicable for her to take the administration of his 
estate, and letters were granted to George's employer when 
the widow renounced in his favor. The view winch the law 
takes of conditions subsequent, is clearly stated in that stand- 
ard authority upon wills, Jarman, Vol. 2, *853 (Ed. of Bigelow, 
1893), where it is said: "Conditions subsequent which are 
intended to defeat a vested estate or interest, are always con- 
strued strictly, and must therefore be so expressed as not to 
leave any doubt of the precise contingency intended to be pro- 
vided for. This is a clearly established rule which we have 
already seen illustrated in a former chapter (Vol. 1, 784) ; it 
will suffice here to refer to some of the later cases in which it 
has been asserted and followed ;" citing cases. 

So far as I know all the decided cases identical in legal 
character with this one, hold that when a prior interest is 
vested under a will, but subject to be divested upon the hap- 
pening of a contingency, the contingency must take place lit- 
erally, or the prior interest will not be divested : The Illinois 
Land and Loan Co. v. Bonner, 75 Illinois, 317. 

My conclusion from a consideration of the verbal structure 
of this bequest, and the equitable principle which the courts 
have followed in the construction of like provisions in other 
wills is, that as George H. Heller died before the time fixed 
by the will for him to signify his acceptance of the legacy, and 
his personal representative has done so within the time fixed, 
the legacy of George has not been divested bv the happening 
of the condition subsequent upon which the gift ever depended. 
Distribution will be made accordingly. 



IN RE SHOWER— BANKRUPT. 

Concealment of Assets, 

Assets in the possession of a bankrupt within a few months of his 
adjudication, will be presumed to be in his possession or control if he 
cannot account for their disappearance, and an order directing him to 
turn them over to the trustee, will be entered. 

Exemption. 

A bankrupt will be denied his exemption when it has been found 
that he has concealed assets. 

U. S. District Court: Eastern District of Pennsylvania. 

* iy In Bankruptcy : No. 4689. 

Trustee's petition for order on bankrupt to surrender 

assets. 

« 

Exceptions to Trustee's report of exempt property. 
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H. F. Heinly and H. A. Honker for trustee. 
Silas R. Rothermel for bankrupt. 

Opinion by Samuel E. Bertolet, Referee, April 15, 1913. — 
On January 25, 1913, Shower was adjudged a voluntary bank- 
rupt and a first meeting of creditors was held on February 11, 
1913, when the bankrupt was examined and William J. Seibert 
was elected trustee. I 

On March 12, 1913, the trustee filed his petition for an 
order on the bankrupt directing him to turn over money 
alleged to be in his possession or under his control. On March 
14, 1913, the trustee filed a report of exempt property, setting 
aside certain personal property claimed by the bankrupt under 
the exemption laws. On the same day he, as a creditor, filed 
exceptions to the report, alleging, inter alia, that the bankrupt 
was not entitled to his exemption because he had concealed 
assets. March 24th was fixed for a hearing in both matters, 
and at the hearing both the bankrupt and his counsel appeared. 
The hearing was adjourned to April 9th, when it was closed. 

From the testimony of the bankrupt, taken at his examina- 
tion before me on February 11th and February 28th, it appears 
that Shower 'had in bank at Womelsdorf to his credit, during 
the early summer of 1912, the sum of $550.00, and that, becom- 
ing indebted to William J. Seibert, who was about to bring 
suit against him, and fearing that Seibert would get this money 
by attachment or otherwise, he asked his friends and a justice 
of the peace how he could prevent Seibert's reaching the 
money. He was advised to have the money placed to the 
credit of some other person and he accordingly appears to have 
drawn it out of bank during the summer of 1912, and imme- 
diately re-deposited it to the credit of his brother's wife. Seibert 
brought suit against Shower in the Court of Common Pleas 
of Berks County, to October T., 1912, the summons being 
returnable on October 14th. On that day Shower came to 
Reading to see his lawyer and later in the same day, his 
brother's wife drew the money out of the bank, and as Shower 
says, gave it to him. 

Shower also testified that some time in May, 1912, he 
received $1 35.00 in cash for a horse and buggy, and later $50.00 
for a bedroom suite and a graphophone. It appears that during 
the period from about April 1st, 1912, to the date of the bank- 
ruptcy, Shower earned about $140.00, making a total of cash 
received bv him or in his possession since April 1, 1912, to 
January 25, 1913, of $875.00. 

Asked to account for this money, Shower says some was 
spent for board, lodging and washing. He agrees that while 
working he paid no board and that he worked fairly steadily 
either for his brother or others during that period. Giving him 
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the benefit of the doubt and accepting his own figures, I think 
an allowance of $100.00 amply sufficient to cover this item. 
Shower's attorney says he received during the period under 
' investigation, for professional services and for costs of various 
legal proceedings, $152.00, which I will give the bankrupt credit 
for. 

Examined as to the balance, Shower says that he spent 
it in debauches at saloons and in reckless extravagances, for 
the deliberate purpose of getting rid of the money so Seibert 
could not get at it. When asked to specify how the money 
went, he says he spent $18.00 for an overcoat, $5.75 for shoes, 
$1.30 for stockings, $10.00 for two rings, $7.30 for various 
articles of apparel, $5.00 presented to his sister, $15.00 car fare 
and expenses of an excursion to Williamsgrove with his 
fiancee, and $10.00 for incidentals. Taking these and all pre- 
vious items together, we find $324.35 accounted for, leaving 
$550.65, almost the precise amount which had been in bank 
until October 14, 1912. 

The bankrupt says he spent this $550.00 at various hotels 
and saloons in his vicinity; that he visited them frequently 
and simply "blew the money in." I will be frank in saying 
that I do not believe him. In the first place he brought none 
of the bartenders or proprietors of the saloons to corroborate 
him, a simple thing to do and the first thing one would do 
when confronted with so serious a charge. In the second place 
I do not believe the bankrupt is the sort of a man who would 
or could squander $550.00 in drink in three months. I do not 
mean to say that a profligate spendthrift could not have dis- 
posed of it in a day, or an evening. Nor do I mean to say that 
even in his limited sphere Shower might not possibly have 
been able to spend $550.00 over country bars, in three months, 
though my own experience of country life in the agricultural 
districts of the county leads me to believe that the performance 
is not so easy unless accompanied by gambling or other vices, 
and Shower confesses to none of these. But it takes just such 
a prodigal to spend money that way. Shower was not that 
kind. How simple it is to see that he is not. After, as he puts 
it, he set out to squander his monev so Seibert could not get 
it, he tells us that he bought a lot of clothing, etc., and yet note 
the modesty of these expenditures. Eighteen dollars for an 
overcoat, $5.75 for shoes, $1.30 for stockings, $10. 00 for rings. 
$15.00 for the combined expenses of himself and his fiancee on 
an excursion to Williams Grove, $5.00 as a gift to his sister— 7 
why, Shower did not know how to spen'd money. It was an 
art unknown to him, and, when he tells us that, after October 
14, 1012, when his brother's wife gave him the $550.00 she had 
drawn from bank, he spent it in drink over the bars of half a 
dozen countrv hotels which he visited several times a week, 
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perhaps, during a period of 13 or 14 weeks, our only answer 
must be that we can't believe it and will not. Shower was no 
more able to "blow in" $550.00 in three months than he was 
able to spend more than $15.00 on himself and his fiancee 
during an excursion, or more than $5.00 in the purchase of a 
ring for her. and his sister. On the contrary, the conclusion 
is irresistibly forced upon one that he did not spend the money 
at all after receiving it from his brother's wife, but that the 
device of drawing it out of the bank in the way he did and 
saying he spent it, was merely the bankrupt's way of getting 
it out of his creditors' reach and thus accomplishing what he 
intended doing without parting with possession or control 
over it. 

This conclusion, of course, means that an order must be 
entered directing Shower to turn over $550.00, and that he 
must be denied his exemption, for the latter was intended only 
for debtors who come into court with clean hands and not for 
those who endeavor to. keep their property away from their 
creditors. (In Re. Rice, 21 Am. Bank. Rep. 202). 

(Ed. note: Affirmed by District Court, May 29, 1913, and 
subsequently on failure to pay, the bankrupt was committed 
for contempt of Court.) 



ARBOGAST & BASTIAN CO. vs. LEHIGH VALLEY 
TRANSIT CO. 

Pleading: — Bill of Particulars — Demurrer — Rule to Plead- 

After plaintiff filed its statement, defendant entered a rule for bill of 
particulars. Plaintiff thereupon filed its amended statement and bill 
of particulars and also a rule on defendant to plead, which was served 
on March 17, 1913. On March 19 defendant demurred to the bill of 
particulars and entered a rule for a more specific bill. On March 31 
plaintiff filed its second amended statement and bill of particulars. 
At argument plaintiff asked that the demurrer be overruled and that 
the rule to plead be made absolute. Defendant asked that either the 
plaintiff be ordered to file a more specific bill to meet the objections 
raised by the demurrer, or that judgment be entered for want thereof, 
on the ground that the second amended statement and bill did not 
meet the objections. Held: — that the Court could take no action on 
the demurrer since the defendant had abandoned it by calling for a 
more specific bill of particulars, which was furnished by plaintiff. 
Held also: — that since there had been uncertainty on the part of coun- 
sel for both sides as to the effect of the demurrer, the rule to plead 
should not be made absolute, and that the defendant should be allowed 
ten days to take further action. 

In the Court of Common Pleas of Lehigh County. No. 
27 January Term, 1913. 

Demurrer by defendant to amended statement and bill of 
particulars. 

Rule on defendant to plead. 
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Opinion by Wagner, J., specially presiding, August, 1913. 
— On November 10th, 1912, plaintiff filed its statement. On 
December 3d, 1912, the defendant, as authorized by Rule XII, 
Section 1, Rules of Court, entered a praecipe for a rule on plain- 
tiff to file a bill of particulars. On February 28th, 1913, by 
reason of this rule, plaintiff filed its amended statement and 
bill of particulars and also, on the same day, in accordance 
with Rule of Court XXVII I, Section 5, filed a praecipe for a 
rule to plead. Service of this rule to plead was accepted by 
counsel for defendant on March 17th, 1913. On March 19th, 
1913, defendant demurred to the aforesaid bill of particulars 
and at the same time entered a rule for a more specific bill of 
particulars. In compliance with this last rule, plaintiff, on 
March 31st, 1913, filed its second amended statement and bill 
of particulars. No subsequent action was taken by either 
party. ' 

From the argument as submitted by counsel for plaintiff, 
the questions raised by it are, first, that the Court order the 
demurrer overruled, and, second, that we make the rule to 
plead, which was entered on February 28th, 1913, absolute. 
From the brief submitted on the part of the defendant, the 
questions raised by it are that we order the plaintiff either to 
file a more specific bill of particulars for the purpose of meeting 
the objections raised by the demurrer, or that we enter judg- 
ment for want of a more specific bill of particulars upon the 
ground that the statement and bill of particulars filed on March 
31st, 1913, does not meet the objections specifically set forth 
in the demurrer of March 19th, 1913. 

From the record it will be seen that upon the same day 
that the defendant filed its demurrer, it also entered a rule to 
show cause why a more specific bill of particulars should not 
be filed, and that the plaintiff, instead of joining issue on the 
demurrer, has complied with the rule for a more specific bill 
of particulars by, on March 31st, 1913, filing its second 
amended statement and bill of particulars to which the defend- 
ant has not entered any objections. 

In the case of Sutterly v. Fleshman, 48 Pa. Sup. Ct. 619, 
the court, on page 621, say: "The demurrer was a demand 
of the judgment of the court whether the defendants were 
bound to set forth any defense to the statement of his alleged 
cause of action which the plaintiff had then filed. They had 
a right to stand on the record which the plaintiff had made, 
and to ask the judgment of the court upon the sufficiency of 
the statement of his cause of action without admitting other 
facts not therein alleged. This was a tender of an issue of law, 
w T hich, if the plaintiff had joined in the demurrer, would have 
been determined upon the sufficiency of the statement as it 
then stood. A demurrer to a statement arises on the face of 
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the pleading which it opposes, and is never founded on col- 
lateral matter: Wyoming County v. Bard well, 84 Pa, 1047 
The plaintiff could not change the issue which the defendants 
had tendered, by introducing new averments of fact and 
amending his statement in such a manner as to present a good 
cause of action and then assert that the defendants, by the 
demurrer admitted what they never had an opportunity to 
traverse: Gibson v. Todd, Administrator of Beale, 1 Rawle, 
452. The plaintiff having discovered the slip in his pleading, 
the amendment of his statement was an acquiescence in trie 
demurrer, 'he presented a new statement of his cause : Davis 
v. Fleshman, 232 Pa. 409. The plaintiff having declined the 
issue of law tendered by the defendants upon the sufficiency 
of the first statement, and the defendants never having been 
called upon to plead or file an affidavit of defense to the 
amended statement, the pleadings did not present an issue 
which warranted the court in entering judgment. The defend- 
ants may have been perfectly willing to stake their fortunes 
upon the sufficiency of the first statement, while they might 
have preferred to answer with an affidavit of defense the 
amended statement, which averred that the wagers were still 
open and undetermined and the stakes were still in the hands 
of the defendants. When the plaintiff, by leave of court, 
amended his statement, in such manner as to enable him to 
base his claim for recovery upon the law of Pennsylvania 
lather than upon the New Jersey statute, his proper course 
was to enter a rule upon the defendants to plead, or file an affi- 
davit of defense: Palethorp v. Schmidt, 12 Pa. Superior Ct. 
214." , 

In the case under consideration the defendant, instead of 
resting upon the issue that it offered to plaintiff by filing its 
demurrer, abandoned this demurrer by calling upon the plain- 
tiff to file a more specific bill of particulars. This having been 
done, and the demurrer having been to the statement and bill 
of particulars filed prior to the demurrer, and no demurrer 
having been filed to the second amended statement and bill of 
particulars, there is nothing to be determined by us by reason 
of the demurrer. The course pursued by both parties, that pf tfre 
defendant in asking for a more specific bill of particulars, and 
that of the plaintiff in filing the second amended statement and 
bill of particulars in accordance with said rule, disposed of the 
demurrer by the abandonment on the part of the defendant 
when it entered its rule for a more specific statement,, and by 
the authorized filing of an amended statement and bill of partic- 
ulars on the part of the plaintiff. According to Rule XXVIII, 
Section 1, the bill of particulars in many cases takes the place 
of the riling of a declaration and by the rule of court is equiva- 
lent thereto. This rule provides- "If the defendant rule the 
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plaintiff to furnish a bill of particulars after his declaration 
has been filed, it shall be deemed a waiver of all substantial 
as well as formal defects in the declaration; and if the rule 
be entered before the filing of a declaration, the bil^pf particu- 
lars furnished in pursuance of such rule shall be deemed as a 
substitute for the declaration for all purposes. ,, Section 2 of 
said rule provides : "All substantial as well as formal defects 
in the declaration and bills of particulars shall be deemed 
cured, unless demurred to specially. " Also according to this 
rule, the second amended statement and bill of particulars 
tiled subsequent to the demurrer disposed of the demurrer and 
left nothing for the court to determine thereon. 

The next question to be determined is the rule to plead. 
The plaintiff asks the court to make this rule absolute. As 
there was a great deal of uncertainty on the part of counsel 
both for plaintiff and for defendant as to the effect of the 
demurrer of March 19th, 1913, we consider that the request 
to make the rule to plead absolute should not be granted at 
this time, but that opportunity be given defendant to take 
such steps as it may consider necessary in view of our decision 
as to the effect of the demurrer filed March 19th, 1913. 

It is therefore ordered and directed that all proceedings 
under the rule to plead be stayed for ten (10) days from this 
date, said rule to be made absolute at the expiration thereof 
unless in the meantime defendant takes further action with 
reterence to the second and amended statement and bill of 
particulars filed. In such case the proceedings under the rule 
io plead are to be stayed until the determination of the pro- 
ceedings taken with reference to the second amended state- 
ment and bill of particulars. 



KAUFFMAN'S ESTATE. 

Claim for bonds in hands of Executor — Evidence. 

Claimant, the divorced wife of decedent, claimed title to certain- 
bonds included by the executor in his account. The testimony 
showed that the bonds had been purchased by the claimant before 
decedent's death from George B. Miller for $2,000, and payment 
made by returning to him his note for $1,400, owing by him to dece- 
dent; a note for $200, owing by Miller's son-in-law to decedent; 
and the balance in cash. There was evidence going to show that 
the cash payment was claimant's own money. Decedent's letters 
to her, put in evidence, showed a gift of the notes to her for 
services rendered; and also showed that decedent knew of the 
purchase of the bonds, and acknowledged that they were her 
property. There was testimony that decedent died in the house 
where claimant lived, and before his death had told claimant to 
deliver the bonds to a third person for safe keeping, which was done, 
but nothing was said as to their ownership. Held: That the transac- 
tion constituted a transfer of the title to the. bonds. to claimant and 
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a. delivery to her fofr a highly valuable consideration; and that the 
Executor should deliver them over to the claimant. 

Jurisdiction — Orphans' Court — Distribution— Claims. 

. The general rule is that no one can claim in the distribution of 
a fund in the Orphans' Court, except through the decedent, as cred- 
itor, legatee/ 6r next of kin. There is, however, an exception recog- 
nised in the case where the fund may be shown to be wrongfully 
included in the account, either because, though in the name of the 
decedent, it is really a trust, or when title or ownership is in another 
person. 

In the Orphans' Court of Berks County. 

Adjudication: Claim of Caroline S, Kauffman to the 
ownership of certain bonds. 

E. Carroll Schaeffer for claimant. 

J. Wilmer Fisher for accountant. 

Opinion by H. Willis Bland, P. J., May 1, 1913.— The 
decedent died unmarried and testate, on the 23d day of De- 
cember, 1911, having disposed of his estate and appointed his 
executrix, as follows: 

"I give and bequeath to my daughter, Agnes M. Lamm, 
the sum of three hundred dollars. 

"All the rest, residue and remainder of my estate I order 
to be divided into three equal parts, one of which I give to 
my son, Ethan N. Kauffman, his heirs and assigns, one of 
which I give to my daughter, Agnes M. Lamm, and the other 
or remaining share I give to the children of my deceased 
son, Oliver F. Kauffman. 

"I appoint my daughter-in-law , Susan A. Kauffman, 
executrix of this my last will and testament." 

One item on the debit side of the account is as follows: 
"To the amount of the inventory filed in the Register 

of Wills' office of Berks County $3,136.16" 

The said inventory contains the following items: 
"One $1,000.00 Hummelstown Consolidated Water 

Co. 5% first refunding mortgage bond, No. 35. . .$700.00 
"Ten $100.00 Hummelstown Consolidated Water Co. 
5% first refunding mortgage gold bonds, Nos. 429, 
430, 431, 432, 440, 466, 467, 468, 469, 470 $700.00" 

* Caroline S. Kauffman has made a claim to the owner- 
ship of the said eleven Hummelstown Consolidated Water 
Company mortgage gold bonds; and the facts upon which 
she makes her claim of title and ownership are as follows: 

It appears in the testimony that Nathaniel S. Kauffman 
was married three times. He seems to have -been a native 
of this county and to have resided at or near Shartlesville, 
Upper Bern Township. It does not appear in the evidence 
when his several marriages occurred, but it does appear that 
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that by his first marriage he had several children. His first 
wife having died, he afterwards married Caroline S. Henne, 
a daughter of Daniel K. Henne, who lived at or near Shar- 
tlesville. He subsequently deserted his second wife, Caro- 
line S., the claimant, and went to Detroit, Michigan, where 
he married a third time a woman who subsequently obtained 
a divorce from him. While the fact is not directly proved, 
it seems to have been assumed by all parties at the audit, 
that after he deserted the second wife, Caroline, the claimant, 
she obtained from him a divorce, before his third marriage. 

Caroline S. Kauffman claims to be the owner of the 
eleven Hummelstown Water Bonds by purchase from one 
George B. Miller, under the following circumstances fully 
detailed in the evidence, by letters written by Nathaniel S. 
Kauffman and the oral testimony of said George B. Miller. 
George B. Miller was the owner of the bonds, and was 
indebted to Nathaniel S. Kauffman in a sum amounting to 
twelve or fourteen hundred dollars. A son-in-law of Mr. 
Miller was also indebted to Nathaniel S. Kauffman in the 
sum of two hundred dollars. Mr. Miller testified to his part 
of the transaction as follows : 

"Q. What did you get for these bonds from Mrs. Kauff- 
man (Caroline S. Kauffman), and to whom was the delivery 
made? A. Well, the delivery was made — I owed Mr. Kauff- 
man some money on a note — money that he had sent while 
he was in Detroit — he had sent on ; my son-in-law had bought 
a piano, and he (Kauffman) furnished the money on which 
he took my son-in-law's note for a short time. I think I 
allowed him (Kauffman) three or four per cent. ; but then he 
tried to make more out of the money, and he agreed that I 
should sell him $2,000.00 of water bonds. Q. What did you . 
do with these bonds? A. I delivered them to Mrs. Kauff- 
man. Q. What did she give you for them? A. She gave 
me, I forget how much money, you know she had money. 
Q. How do you know it was his money? A. I don't know 
it was his money. Q. Then you delivered these bonds to 
Mrs. Kauffman, and in consideration you received your note 
for how much? A. I forgot how much that note was, twelve 
or fourteen hundred dollars. Q. And your son-in-law's note 
for how much? A. For $200.00. Q. And the balance in 
money? A. Yes, sir." 

This describes Mr. Miller's participation in the transac- 
tion as the seller of the bonds to Caroline S. Kauffman; but 
it does not explain the whole transaction, and Mrs. Kauff- 
man's personal interest in it. This, however, is clearly ex- 
plained by letters written by Nathaniel S. Kauffman, and 
admitted in evidence, of the contents of which letters Mr. 
Miller had no knowledge. 
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For the purpose of explaining the meaning and sig- 
nificance of a statement made 'by Nathaniel S. Kauffman in 
his letters offered in evidence, it should be known that Na- 
thaniel S. Kauffman was appointed Postmaster at Shartles- 
ville by President Cleveland during his second administra- 
tion ; that he was also elected a member of the House of 
Representatives of Pennsylvania while he was Postmaster; 
that during all that period he was living with his wife Caro- 
line at Shartlesville ; that while he was in the Legislature 
he was absent from Shartlesville; and that in his absence his 
wife, Caroline, conducted the business of the post office. It 
is to this service of hers that he makes reference in the follow- 
ing letter written and sent from Detroit, Michigan, to said 
Caroline : 

"March 1, 1910. Mrs. Caroline S. Kauffman. I give 
you the $1,500 that I had placed in George B. Miller's hands 
of Hamburg, Pa., and the $200 of his son-in-law, Mr. Shol- 
lenberger, for a piano, to keep to do with what you please, 
as you do with any of your own money you have. I give 
you this for your services rendered. You did do the business 
for eight years in the post office ; all the money I had when 
I left you, you helped to earn and save. I had $100 debts on 
my house when my first wife died. You are entitled to this 
and more as your share. I will send you more later, as I can 
spare it. You deserve more. I hope God will forgive me the 
wrong I did to you by leaving you. Yours truly, N. S. Kauff- 
man. Former husband. I did send this to show that I gave 
this money to you in good faith, and as my honest duty, and 
nobody has any right to take it away from you. It shall be 
yours forever. N. S. Kauffman." 

In a letter sent January 16, 1911, to A. B. Shock, he 
said: "I go to Shartlesville. I want to die there, and be 
buried at the St. Michael's Church, if it is God's wish, between 
my first wife and Caroline, my second wife, whom I have 
wronged. I do all I can for her now, as long as I have a cent 
in this world she has also. I did send her $2,000 and will 
send her $1,400 more in a few weeks. The $2,000 invested in 
Water Company stock, Hummelstown, if I am not mistaken, 
at 5 per cent, interest, to be paid semi-annually, and tax-free. 
She got it from George B. Miller, of Hamburg." 

On January 22, 1911, he wrote to A. B. Shock as follows: 
"I would like to die in Caroline's presence, then I can die 
happy. She will bury me at St. Michael's and all I have I 
give to her. I did send her $2,000, which she has invested in 
water stock. In a few weeks I will send her $1,400 more. I 
would like a good place for her on a judgment or mortgage 
. . . As long as I have a cent in the world, she shall have. 
I wronged Caroline and regret it. . . . There is no bet- 
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ter woman living than Caroline. If I had her again, I would 
not give her for all the women in the world." 

The transaction described in the letters of the decedent 
is something more than a gift; it is a transfer of the title to 
the bonds to Caroline S„ KaufTman, and a delivery of the 
bonds to her for highly valuable consideration, which passed 
from her to the decedent: There is nothing in the will of the 
decedent, or in any word he ever afterwards spoke, or in any 
act he did, denoting or implying that the title, ownership and 
dominion of the bonds were not in her at the time of his 
death. His health failed, and in accordance with his inten- 
tion declared in his letters to A. B. Shock, of January 16, 
1911, and January 22, 1911, he went to the home of Caro- 
line, who was then living with her father, Daniel K. Henne, 
in Shartlesville. When he arrived there Caroline had the 
bonds in her possession, and he handed over to her a note 
payable to himself. As he had promised to give her every- 
thing he had, she placed the note with the bonds. Caroline 
nursed him for weeks, but his sickness progressed to so se- 
rious a stage that it became necessary to remove him to a 
hospital, whicr was done. He was taken to the hospital by 
one Daniel Kaufman ; and before his removal to the hospital 
said bonds and note passed into the custody of said Daniel 
KaufTman in the following manner, as described by the latter 
in his testimony upon his examination by the attorney of the 
executor and legatees: "Q. What is your full name? A. 
Daniel KaufTman. Q. Where do you live? A. Near Shar- 
tlesville. Q. Were you acquainted with Nathaniel S. KaufT- 
man and Caroline S. KaufTman? A. Yes, sir. Q. Did vou 
ever go to the residence of Nathaniel S. KaufTman (the home 
of Daniel K. Henne and said Caroline) ? A. Yes, sir. Q. 
How often? A. Well, I don't know exactly, but quite a num- 
ber of times. Q. During any of these visits was anything 
delivered to you, and if so, what, and under what circum- 
stances? Just explain to the Court — the date? A. On or 
about December ?, 1911, he delivered a package to me and 
said J should take care of it. He ordered Caroline to give 
it to me ; he was sick in bed, and he ordered her to fetch it 
and give it to me. She told me what they were, water bonds. 
Then he told me I should take care of them. Then when I 
came back again to his place he asked me if I put them 
away, took care of them, and I said yes. Q. Are these the 
same water bonds that are mentioned in the inventory? A. 
Yes, sir. Q. Did he say what and why he wanted you to have 
them? A. I took him to the hospital. Q. That is what he 
said, just what Nathaniel said ; in other words, what I want 
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to understand is, and what I must understand is — A. He 
was sick in bed, and he wanted me to take him to the hos- 
pital, and then he gave me the bonds to take care of them. Q. 
He was taken to the hospital? A. Yes, sir; I took him myself, 
and before I took him, I was to take the bonds home and 
keep them; there were some other papers along too. Q. Of 
his papers? A. Yes, sir. Q. Well, you got none but his 
papers, is that the idea? A. Yes, sir. Q. That is, so far as 
you know? A. Yes, sir. He told Caroline she should get the 
package, and then she gave the package to me; she said they 
were the bonds. Q. What other papers were in the package? 

A. A note. Q. To whom was that payable? A. To Nathan- 
iel Kauffman. Q. Was there anything else in the papers be- 
sides the bonds and the note? A. No, sir. Q. Was there 
anything said at the time as to whom they belonged? A. 
No, sir; all I know, I thought, of course, they were his." 

The executor relies upon this testimony of Daniel Kauri- 
man to prove that the bonds were the property of Nathaniel 
S. Kauffman, the decedent, at his death. Nathaniel S. Kauff- 
man said nothing as to the ownership of the bonds; and indi- 
cated no intention beyond his desire that the witness should 
take the package into his custody for safe-keeping. 

FINDINGS OF FACT. 

From the evidence in the cause * find the following facts: 

1. That the eleven Hummelstown Water Company 
bonds mentioned in the inventory filed by the executrix of 
the decedent and appraised at fourteen hundred dollars, were 
purchased by Caroline S. Kauffman, the claimant, from 
George B. Miller, with property and money of which she was 
the absolute owner at the time of the purchase from George 

B. Miller; and that such purchase was made some time be- 
tween March 1, 1910, and January 22, 1911, as is proved by 
letters written by the decedent, and in evidence. 

2. That the said bonds were purchased by said Caro- 
line S. Kauffman with money, and two promissory notes: 
one of said George B. Miller for twelve or fourteen hundred 
dollars, and another for two hundred dollars, of a son-in-law 
of said George B. Miller, both payable to Nathaniel S. Kauff- 
man. the decedent ; and which notes had previously been 
delivered to said Caroline S. Kauffman by the decedent, for 
a valuable consideration, as shown by his letters in evidence. 

;>. That the said Caroline S. Kauffman never parted 
with her ownership and legal possession of the said bonds 
during the lifetime of the decedent, or since, and that they 
are still her property. 
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THE RIGHT OF CAROLINE S. KAUFFMAN TO 
ASSERT HER TITLE AND OWNER- 
SHIP IN THIS PROCEEDING. 

In Crosetti's Estate, 211 Pa. 491, the Supreme Court 
said of the jurisdiction of the Orphans' Court, of claims of 
this character: "It is true the general rule is, that no one 
can claim in the distribution of a fund in the Orphans' Court, 
except through the decedent, as creditor, legatee, or next of 
kin. This general rule is settled law. . . There is, how- 
ever, an exception recognized in many cases, as for instance 
where the fund may be shown to be wrongfully included in 
the account, either because, though in the name of the dece- 
dent, it is really a trust, or when title or ownership is in another 
person : Marshall v. HofT, 1 Watts, 440 ; Miller's Appeal, 84 
Pa., 391; High's Estate, 136 Pa., 222; Quaker's Estate, 147 
Pa. 124. 

The fact having been found that the said eleven bonds, 
valued in the inventory at fourteen hundred dollars, and 
remaining unconverted in the account here, were not the 
property of the decedent, but were and are the property of 
Caroline S. Kauffman, the claimant, the accountant will be 
allowed an additional credit of $1,400.00, the appraised value 
of the bonds ; and they will be distributed in specie, to the 
claimant as her property erroneously included in the inven- 
tory and account. 



LEINBACHS EX'RS. VS. LEINBACHS EXR. 

Decedent's Estates — Gifts Inter Vivos — Replevin — Judgment n. o. v. — 
New Trial. 

Plaintiff's testator died and among his effects were found certain 
bundles of securities tied up by him and marked as the property of 
his wife. She died shortly after the testator and these securities were 
turned over to her executor. Subsequently the husband's executors 
issued a writ of replevin to recover them on the ground that they 
legally had never become the property of the wife. At trial there 
was evidence that the papers had been deposited by the husband sepa- 
rate from securities of his own and together with other securities 
conceded to be hers. Part of them were kept in his safe, to which 
she had access. There was no proof that he had ever removed any 
papers from the bundles. He collected the coupons on the bonds and 
accounted to his wife for the proceeds. There was evidence that the 
securities had been purchased by the husband and that he included 
them in lists of securities kept by him. The jury found a verdict for 
the defendant. On rule for judgment n. o. v. and for a new trial, it 
was held that the rule for judgment could not be made absolute as 
the case was one for the jury; but that a new trial would be granted, 
as the verdict may have been based upon a portion of the charge to 
the jury which was inaccurate in directing the jury to decide whether 
or not the bonds had been bought by the husband for the wife, of 
which there was no evidence. 
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Gifts of Personal Property — Delivery — Husband and Wife. 

A gift, being an assignment perfected and made irrevocable by 
delivery, there must always be proven an actual or constructive delivery 
of the subject of it in order to constitute a valid and effectual transac- 
tion. 

Delivery is a matter of intention to appear by words or acts, or 
both, and, as between husband and wife, the law, whilst not dispensing 
with delivery, yet where the intent to deliver is shown, accepts that 
as amounting to delivery which it does not so accept where donor 
and donee occupy a different relation towards each other. 

Husband and Wife — Wife's Possession of Personal Property. 

Where husband and wife live together the possession of the wife 
of personal property cannot and is not expected to be an exclusive 
possession. 

In the Court of Common Pleas of Berks County. 

No. 75 October Term, 1912. 

Replevin — Verdict for Defendant — Rules by Plaintiff for 
New Trial and for Judgment n. o. v. 

Snyder & Zieber for Plaintiffs and Rules. 

C. H. Ruhl for Defendant. 

Opinion by Endlich, P. J., August 23, 1913. — In this action 
of replevin the plaintiffs seek to recover from defendant ap- 
proximately $33,000 of corporation bonds as belonging to the 
estate of their testator, who was the husband of, and in 1911 
died about a month before, the defendant's testatrix. After the 
husband's death the majority of these bonds was found tied up 
in a bundle in a safe in the home in which the parties lived. 
It may be inferred from evidence in the case that this safe was 
a sort of family affair, though habitually managed by the hus- 
band. From him the wife had the combination without ap- 
parently using it, but keeping money of her own to the amount 
of several thousand dollars in a closet in her room. Tied in 
with the bundle, between the string and the bonds, were two 
slips or cards, in the handwriting of the husband, signed by 
him, and his signature witnessed, dated Jan. 2, 1905, and Janu- 
ary, 1907, declaring, "These bonds belong to my wife, Amanda 
E. Leinbach, absolute. " Among the bonds were a small mort- 
gage given by a third party to the wife, and a certificate of 
stock issued in her name. The remainder of the bonds was 
found in the vault of a bank in a box or drawer rented in the 
husband's name, (the key being in his possession,) — part of 
them inclosed in an envelope marked, as of January, 1907, in 
the husband's handwriting and over his signature, "The within 
bonds are the property of my wife, Mrs. J. G. Leinbach ;" and 
part of them, longer than the envelope, tied together with it 
and a card upon which were the words written and signed by 
him, as of Nov. 5, 1904, "All bonds in this drawer belong to 
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my wife, Amanda E. Leinbach." In this lot was a certificate 
of stock issued to her. These several bundles were claimed on 
behalf of the widow as her property and by the husband's ex- 
ecutors permitted to be taken in charge by her. There is no 
doubt that all the bonds were purchased by the husband, and 
that he included them in certain statements made and lists of 
securities kept by him even subsequently to the dates above 
mentioned. Neither does it seem to be open to question that 
down to the time of his death he cut off the coupons and had 
them cashed. But there is evidence from which it may be in- 
ferred that he did this with the knowledge and assent of, and 
for his wife, and that he returned to her the proceeds of the 
coupons or their equivalent. Not only is there positive evi- 
dence on this subject as regards the bonds in the safe, but the 
facts that Mrs. Leinbach was without any estate except such 
as she may have obtained from her husband, that she had 
considerable money in her possession whose source cannot be 
explained unless upon the theory of its having been in ac- 
cumulation of interest derived from funds thus acquired, and 
that she had several investments standing in her own name, 
presumably of like origin, all point in the same direction, — 
and so : see Herr's App., 5 W. & S. 494, Wise's Est., 182 Pa. 
168, does the statement testified to as having been made by 
Jonathan G. Leinbach that his wife had more money than the 
witness knew of, and: see Townsend v. Maynard, 45 Pa. 198, 
the wife's to the effect that she had some bonds. 

In these circumstances it can hardly be successfully con- 
tended that the case was one for binding instructions in favor 
of plaintiffs. It is to be borne in mind that the question here 
arising on the one hand involves no rights of creditors of the 
husband and on the other is ruled by the principles specifically 
applicable to transfers of personality between husband and 
wife. It is urged, on the basis of many decisions whose au- 
thority is unquestioned, that, a gift being but. an assignment 
perfected and made irrevocable by delivery : Bond v. Bunting, 
78 Pa. 210, in order to constitute a valid and effectual transac- 
tion, there must always be proven an actual or constructive 
delivery of the subject of it: Crawford's App., 61 Pa. 52, 55; 
Trough's Est., 75 id. 115, 117; Fross & Loomis's App., 105 id. 
258, 267; Walsh's App., 122 id. 177, 186; Smith's Est, 144 id. 
428, 435; Reese v. Trust, etc., Co., 218 id. 150, 156; Maxler v. 
Hawk, 233 id. 316, 323. But that rule must be understood in 
connection with the other which declares delivery a matter of 
intention to appear by words or acts, or both : Dayton v. New 
man, 19 Pa. 194, 199; Lerch v. Bard, 162 id. 307, 315, et seqq. ; 
Cameron v. Gray, 202 id. 566, 570, and that, as between hus- 
band and wife, the law, whilst not dispensing with delivery, 
yet where the intent to deliver is shown, accepts that as 
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amounting to delivery which it does not so accept where donor 
and donee occupy a different relation towards each other: 
Leitch v. Bank, 234 Pa. 557, 564. It is elementary law that 
where husband and wife live together, the possession of the 
wife of personal property cannot and is not expected to be an 
exclusive possession: Larkin v. McMullin, 49 Pa. 29, 34. A 
delivery, therefore, which would effect that is not required to 
be shown. In the light of the decisions already cited in Herr's 
App., Crawford's App., Wise's Est., Reese v. Trust, etc., Co., 
Leitch v. Bank, and of others of like import, there would seem 
to be quite enough in the facts of this case as the jury was at 
liberty to believe them under the evidence, to warrant an in- 
ference of a gift of the bonds, with delivery, by the husband 
to the wife. His writings upon the cards tied in with the bun- 
dles and upon the envelope are themselves highly significant. 
They declare the securities to "belong" to, to be "the prop- 
erty" of, his wife. They may thus be understood to evince an 
executed intention on his part as contra-distinguished from 
one to be executed in the future. They may be accepted as 
solemn declarations of an existing fact, an accomplished pur- 
pose, a completed transaction, a legally perfected gift. Since 
the law "always presumes knowledge of its requirements," in 
such a declaration "it is implied that delivery, and indeed 
every other formality necessary to create a gift, had taken 
place:" Leitch v. Bank, supra, p. 567. Whether or not that 
was the fact here was, of course, a matter of inference from all 
the circumstances proven, a conclusion to be based upon pre- 
sumptions of fact, — and therefore one for the jury : Trust Co. 
v. R. R. Co., 160 Pa. 590, 600. Indeed the weight and effect of 
the writings themselves, as bearing upon this inquiry, would 
perhaps appear to have been so, under the principle recognized 
in Reynolds v. Richards, 14 Pa. 205 ; Miller v. Fichthorn, 31 id. 
252; Bank v. Hartman, 147 id. 558; McKean v. Wagenblast, 2 
Gr. 462, that it isfor the jury to pass upon the effect, etc., of 
writings as evidence of collateral facts. At all events, it was 
not for the Court to say, in the face of these declarations of the 
husband, that there was no evidence of delivery. 

Neither was it the province of the Court to pronounce 
such evidence of a perfected gift as the record exhibits to be 
overcome by the considerations, insisted upon by plaintiffs, 
that the bonds inclosed in the bundles and envelope were not 
otherwise identified, and that, subsequently to the dates of the 
writings, and down to the time of his death, the husband had 
access to the bonds and was in a position to exercise control 
over them and in a measure was shown to have done so. The 
cases of Cumming's Est., 153 Pa. 397, and Gilmor's Est., 158 id. 
186, afford instructive instances of the availability of the latter 
contention when fairly grounded. But, consistently with 
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everything there decided, Herr's App., 5 W. & S. 494, ap- 
proved in Crawford's App., 61 Pa. 52, and as there interpreted 
in Leitch v. Bank, 234 id. 557, seems to answer both of the 
above objections as here made. There, says Mr. Justice Ag- 
new, in Crawford's App., at p. 56, — "the subject of the gift 
was money unaccompanied with any declaration amounting 
to a trust. Their money was kept in a lower or false bottom 
of a trunk to which the husband had access at all times, and 
to which he often went without the presence of his wife. The 
money continued just as much within his actual dominion as 
if it had been kept by him in another place. There was no 
evidence of actual delivery or passing over of the money, as 
the gift was inferred from the declarations of the husband that 
the money was his wife's, his keeping it in the lower division 
of the trunk, apart from his other money, his adding to it from 
time to time and taking none away, and his wife's carrying 
tfie keys. There was no formal delivery, no counting of the 
money, no specific sum stated by him ; indeed the sum was not 
known except as a probable or supposed amount, so that the 
case in fact rested directly on the declarations of the husband, 
and the setting aside that much money apart from his own ; 
while the actual access and control over it, and the legal unity 
of person, made the possession as much his own as his wife's." 
Here certain bundles of papers were tied up by the hus- 
band, marked as the property of his wife and deposited by him 
separately from securities of his own and together with secur- 
ities confessedly and in terms belonging to her. There is no 
proof that he ever afterward removed from these bundles any 
papers he had tied up with them. He had access to them and 
might have done so ; but that he did is not shown and may not 
be conjectured. To the safe in which the larger bundle was 
kept, the wife if she chose had free access. For her he, during 
a number of years, cut off the coupons, collected and accounted 
to her for the proceeds. In view of his written declarations, 
tied in with the papers, that they were her property, whatever 
he is shown to have done relative to them, may be explained 
as done by him as her agent or business manager. Such ex- 
planation of his acts being admissible, they do not necessarily 
stand in the way of an inference of a valid gift of the securi- 
ties: Reese v. Trust, etc., Co., gl8 Pa. 150. Nor on the ques- 
tion of identification of the subject-matter is a case like this 
controlled by such as Scott v. Reed, 153 id. 14, or Schiehl's 
Est., 179 id. 308. Neither of them involved a question of gift 
between husband and wife. The peculiar circumstances of the 
first made a strict identification of the papers decisive and in- 
dispensable in order to maintain the assertion of a gift; the 
other hinged upon a parol contradiction of a written instru- 
ment by loose, uncertain and inconsistent oral declarations of 
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the decedent. On the other hand, the decision in Trust Co. v. 
R. R. Co., 160 Pa. 590, would seem to go far towards warrant- 
ing the holding that what is here shown is sufficient in the 
way of identification of the subject-matter of the alleged gift. 
It should be remembered that we are dealing with a gift, not 
with a declaration of trust, as in some of the cases, and with 
the gift of securities collected in packages constituting physical 
units and as such identified by the donor himself, and not with 
the gift of securities orally described by him in detail or as a 
class, as in other .cases. 

What has been said seems to negative the propriety of 
granting the plaintiffs' application for judgment n. o. v. It 
equally forbids the granting of their application for a new trial 
on the ground of absence of any evidence sufficient to sustain 
a verdict for defendant. The discussion, however, which the 
case has undergone since the trial, and the more thorough ap- 
prehension on all hands, thanks largely to the helpful argu- 
ments and paper-books of counsel, of the precise questions in- 
volved, lead to the conclusion that its submission to the jury 
was not what it ought to have been. They were told in the 
charge that the issue for them to determine, in the light of the 
whole evidence, was whether, at the time of Jonathan G. Lein- 
bach's death, the bonds in controversy were or were not the 
property of Amanda E. Leinbach. That, of course, was cor- 
rect. But the answer to that inquiry was by the charge made 
to turn upon the jury's finding whether or not the bonds had 
been bought by the husband for the wife, or if bought by him 
for himself whether or not he subsequently gave them to her 
to become and be hers at and from the time when they were 
labeled with her name, — thus making, in the latter event, his 
mere act in marking them as her property all-decisive. There 
is perhaps no evidence of a purchase of the bonds by him for 
her and no room for such an inference, and the submission to 
the jury of a question of fact without evidence to sustain it is 
error : Egbert v. Payne, 99 Pa. 239, 242. In so far, therefore, 
as this verdict may have been based upon a finding of an orig- 
inal purchase of the bonds for the wife, the criticism that it is 
unsupported by the evidence may be just; and this circum- 
stance requires it to be set aside : R. R. Co. v. Bock, 93 Pa. 427, 
434. But in addition to this, it was, as appears by the princi- 
ples and rulings above discussed, inaccurate to attribute to the 
husband's act in labeling the bundles, etc., as his wife's prop- 
erty, the conclusive effect of so making them. Accurately 
speaking, that ,act was only evidence of his creation of a gift 
of them to her and of all that was needful to create it. The 
jury ought to have been told of the necessity of delivery for 
that purpose; of what might constitute delivery as between 
husband and wife; of the presumption arising from the hus- 
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band's declarations concerning the ownership of the bonds, — 
and the auestion should have been submitted whether, in view 
of the writings and the effect properly to be given them, taken 
together with all the other facts and circumstances shown in 
the case, it was or was not to be inferred that, in point of fact, 
there had been such delivery of the bonds as was indispensable 
in order to perfect a gift of them to the wife. 

The rule for judgment n. o. v. is discharged, and the rule for 
a new trial is made absolute. 



CITY OF READING vs. READING TRANSIT CO., et al. 

Street Railways— ^Municipalities — Right to Lay Tracks — Implied Con- 
sent. 

The Penn Street Passenger Railway 'Company, with power under 
its charter to lay a single or double track road on Penn street in the 
city of Reading, constructed a single track from the east side of 
Front street, and operated it. In 1885 a new bridge was buiit over 
the (Schuylkill River in the line of Penn street, its approach extend- 
ing eastward about 300 feet from Front street, and the railway's suc- 
cessor thereupon relaid its track on the approach as far as its former 
end on the east side of Front street. In 1887 the city granted its con- 
sent to a double track on Penn street eastward from the foot of the 
bridge approach, and in 1895 also coneented to a double track running 
west from Front street, over the Schuylkill River, crossing the bridge. 
The county of Berks applied for an injunction prohibiting the rail- 
way company from occupying the bridge and a decree was made al- 
lowing upon certain terms the construction of a single track, which 
was accordingly laid, connecting with the tracks on Penn street and 
on the approach of the bridge. In 1910 the county stopped the opera- 
tion of cars on the bridge because it was insecure and subsequently 
a new bridge was built with the foot of the eastern approach on Sec- 
ond street, and the county agreed that the railway company might 
lay a double track over the .new bridge. In 1912 the city notified the 
railway company of its denial of their right to construct a double 
track on the new bridge and the approach, for want of complete 
municipal consent. There had been no formal granting of authority 
by the city for the construction of any track over the space of about 
300 feet east from Front street, and no double track had been laid 
over that space. The railway company began laying double tracks 
over the disputed 300 feet of the street and the city filed a bill in equity 
for an injunction. Held; that the assent of the city in 1887 to the 
construction of a doable track east of the bridge and partly up to its 
east approach, followed by its assent to a double track upon and over 
the bridge in 1895, necessarily implied ite assent to the connection 
between the two sets of track so as to form an entire double track, 
and to the occupation for that purpose of the intervening space of 300 
feet, and that the city practically recognized this as so implying, by 
its acquiescence in the connection of one of the tracks over the 300 
feet in dispute; and therefore the city is not in a position to deny that 
there had been complete consent on its part to the construction now 
proposed. The bill was dismissed with costs. 

Street Railways — Implied Consent by Municipal Corporations to IJay 
Tracks. 

The consent of a city to a railway company to lay tracks properly 
ou.ght to be given distinctly and unequivocally, but it may be given by 
implication from that which has been expressly granted. 
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In the Court of Common Pleas of Berks County; in Equity. 
No. 1103 Equity Docket, 1913. 
Injunction. 

H. P. Keiser, City Solicitor, for plaintiff. 
R. L. Jones, C. H. Ruhl and Isaac Hiester, for defendants. 
Opinion by Endlich, P. J., October 6, 1913. — 
I. FINDINGS OF FACT. 

1. The Penn Street Passenger Ry Co., incorporated by 
Act 3 Apr. 1873, P. L., ('74) 346, with power to construct a sin- 
gle or double track road, turnouts, etc., on Penn street in the 
city of Reading, from the Harrisburg bridge eastwardly, (the 
foot of the bridge approach at the time being west of Front 
street,) constructed a single track road, with turnouts, etc., 
upon Penn street from the east side of Front street, and oper- 
ated the same. 

2. In 1885 the county of Berks built a new iron bridge in 
the place of the old Harrisburg bridge, extending its eastern 
approach to a point between Front and Second streets ; where- 
upon the Perkiomen Avenue Passenger Ry Co., which had 
succeeded to the Penn Street Passenger Ry Co., relaid the 
tracks upon the extended approach as far as the former end of 
the track on the east side of Front street. 

3. In 1887 the Perkiomen Avenue Passenger Ry Co. ob- 
tained the consent of the city, by Ordinance of 25 March 1887, 
to lay a double track on Penn street to the foot of the new ap- 
proach of the bridge, and so laid the same. 

4. The Reading City Passenger Ry Co., incorporated by 
Act 18 Dec. 1873, P. L. ('74) 463, having succeeded to the 
Perkiomen Avenue Passenger Ry Co., filed, on March 16, 1893, 
its acceptance of the provisions of the Act 14 May 1889, P. L. 
211, and having received letters patent accordingly, by proper 
corporate action on Dec. 18, 1893, authorized an extension of 
its line beginning at the intersection of Front and Penn streets, 
running thence westwardly by double track, and crossing the 
bridge to the west bank of the river Schuylkill, the western 
boundary of the city; and on Jan. 16, 1895, the city, by resolu- 
tion of its councils, consented to this extension, the Reading 
City Passenger Ry Co. having in the meanwhile, in 1893, 
leased to the Reading Traction Co., (which in 1896 passed its 
rights on to the United Traction Co., which in turn in 1910 
transferred them to the Reading Transit Co.). 

5. On Aug. 26, 1895, the county of Berks having applied 
for an injunction prohibiting the railway companies from oc- 
cupying the bridge with their tracks, a decree was made by 
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this Court allowing, upon certain terms, the construction of a 
single track upon and over the bridge, which was accordingly- 
laid, connecting with the tracks on Penn street and on the 
approach of the bridge, and has been so since operated. 

6. In September, 1910, the county notified the railway- 
companies that the bridge was insecure and required them to 
cease operating the railway over the same. The bridge was 
subsequently taken down and a new one erected, the foot of 
whose eastern approach is at Second street, — the county agree- 
ing with the companies that they might lay a double track over 
the new bridge. 

7. On November 19, 1912, the city notified the railway- 
companies of its denial of their right to construct their pro- 
posed double track on the new bridge and the approach thereto, 
for want of complete municipal consent to such occupation. 

8. There has been no formal and express grant of author- 
ity by the city for the construction of any track over a space of 
about 300 feet between Front and Second streets; and whilst 
a connecting single track was laid and has for a number of 
years been maintained and operated there by the companies 
without opposition from the city, there has been no double 
track heretofore laid over this space. 

II. DISCUSSION. 

The ground upon which the city seeks to maintain this 
bill has narrowed itself down to this, that, in the contemplated 
construction of their road over the eastern approach and the 
body of the new bridge, the railway companies propose to oc- 
cupy with a second track a stretch of about 300 feet between 
the points indicated by the Ordinance of 25 March, 1887, and 
the Resolution of 16 January, 1895. For the laying of a second 
track over this stretch the companies have confessedly never 
obtained the assent of the city either by express authorization 
or by acquiescence in actual double track occupation. As re- 
gards its occupation with a single track, the city concedes that 
its acquiescence therein for so many years precludes it from 
now questioning the right thereof, but it denies the right of 
any additional construction without its assent explicitly given 
for that purpose. 

It seems hardly needful to discuss the question whether, 
under the charter of the original company and such decisions 
as Hestonville, etc., Co. v. Philadelphia, 89 Pa. 210 ; Williams- 
port, etc., Co. v. Williamsport, 120 id. 1 ; Pittsb., etc., Co. v. 
R. R. Co., 159 id. 331 ; Dunmore v. Ry Co. 34 Pa. Super. Ct. 
294, the doubling of the track on any portion of the highway 
it had the legislative right to enter upon required the assent 
of the city. Grant for present purposes that, in view of the 
acceptance of the Act of 1889, it did so require; yet the fact of 
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such assent is capable of appearing in more than one way. It 
may, and properly ought to be, given distinctly and unequiv- 
ocally ; but it assuredly may be given by implication from that 
which has been expressly granted. It is a rule of construc- 
tion applicable to statutes as well as to contracts, and of 
course to city legislation, that that which is necessarily implied 
in them is as much a part of them as what is expressed : 
Slegel v. Lauer, 148 Pa. 236 ; Chester v. Bank, 9 Pa. Super. Ct. 
517; Brew'g Co.'s Lie, 12 id. 176, 190; Hanchett v. Weber, 17 
111. App. 114; U. S. v. Babbit, 1 Black (U. S.) 61. Nor can it 
be doubtful that the Ordinance of 18&7 and the Resolution of 
1895 must be considered together. Not only are they entitled 
so to be because in pari materia : Erie v. Carey, 12 Pa. Super. 
Ct. 584, but both have unmistakable relation to a line of rail- 
way to be constructed and operated as an entirety, as a con- 
nected whole. When the city, having by its Ordinance of 1887 
assented to the construction of a double track on Penn street 
to the eastern approach of the bridge as it then was, subse- 
quently by its Resolution of 1895 further assented to the 
construction of a double track from Front and Penn across 
the bridge, it would seem to be a necessary implication from a 
view of both, and the evident object to be attained, that it 
meant to authorize the construction of a double track connect- 
ing with the double track already authorized and laid, — a con- 
tinuous route down Penn to the western boundary of the city, 
and therefore covering the distance of about 300 feet not spe- 
cifically provided for. It cannot be reasonably assumed that 
either the railway companies or the municipality meant to cre- 
ate and preserve a gap at that point. The only rational view 
would seem to be that both parties understood the first grant 
taken together with the second as conveying authority to oc- 
cupy the intervening space so as to make the last grant effec- 
tive and practicable. That indeed the city conceived the mean- 
ing and effect of the Ordinance and Resolution as permitting 
the connection of the tracks already laid east of the bridge 
with those to be laid on the bridge is persuasively indicated 
by the circumstance that it made no objection to the extension 
of the one track permitted by the Court to be constructed over 
the bridge and has suffered it to remain arid to be used for 
years since. If the authority given did not cover the space in 
question, it did not cover it for the purposes of a single any 
more than for those of a double track, and the connection 
which was in fact made was just as unauthorized as that which 
is now proposed. The unopposed connection of the one track 
therefore sustains the implication of a grant of authority to oc- 
cupy that space with a double track, as* something not only 
following as a matter of necessity from the express authority 
given, but as recognized by both parties as so following. The 
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alternative would be the well-nigh impossible supposition that 
the city and the railway companies, in providing for a line of 
double track through the main thoroughfare of the city and 
from its eastern to its western limits, intended to omit several 
hundred feet of the second track on the approach of the bridge, 
which, besides constituting a conspicuous eye-sore, would re- 
quire the switching of cars coming in both directions on to a 
single track for that distance, thus hindering and obstructing 
both the railway and ordinary vehicular traffic and inviting 
delays and accidents without any necessity to excuse or any 
advantage to off-set such a thing. 

If the conclusion above indicated is the correct one, as we 
believe and hold it to be, then it disposes of this case. The 
authority of the city relative to the bridge is an authority over 
it simply as part of the highways of the municipality : see Berks 
Co. v. Ry Co., 167 Pa. 102, 118. As such, the city has, in part 
expressly and in part by unavoidable implication, subjected the 
whole of the bridge, including its approaches: Penn Tp v. 
Perry Co., 78 Pa. 459 ; Tp Road, 17 Pa. Super. Ct. 21, and with 
them the stretch here involved, to occupation by the railway 
companies with a double track, and hence its claim that the 
construction proposed is without its assent cannot be upheld, 
and its bill founded on that claim must necessarily fall with it. 

III. CONCLUSIONS. 

A — The assent of the city of Reading to the construction 
of a double track east of the Harrisburg bridge and partly up 
its eastern approach, given by Ordinance of 25 March, 1887, 
followed by its assent to the construction of a double track 
upon and over the bridge, given by the Resolution of 16 Jan- 
uary, 1895, necessarily implied its assent to the connection be- 
tween the two sets of track so as to form an entire double track 
and to the occupation for that purpose of the intervening space 
of about 300 feet, and by the city's acquiescence in the connec- 
tion over the same of one of the tracks was practically recog- 
nized as so implying; and hence the city is not in a position 
to deny that there has been complete assent on its part (if 
such assent be necessary) to the construction now proposed to 
be made by the defendant companies and sought by the city to 
be enjoined on the ground of want of its assent thereto. 

B — The plaintiff's bill is to be dismissed with costs. 

And now, Oct. 6, 1913, the Prothonotary is directed to 
enter a decree nisi in accordance with the foregoing decision, 
and forthwith to give notice thereof to the parties or their 
counsel of record, sec. reg. 
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LORAH'S PETITION. 

Father and Child — Refusal of Consent to Marriage— Pregnancy of 
Minor— Appointment of Guardian. 

Petitioner asked the Orphans' Court to appoint a guardian for 
her, alleging- that she was 20 years old; that she had been for a year 
engaged to be married to William Rissmiller; that she was now preg- 
nant with a child, of which he was the father; that he desired to 
marry her in pursuance of their engagement, but that her parents 
refused their consent. The father filed an answer averring that Riss- 
miller was not a suitable person to marry his daughter on account of 
drinking habits and a disposition to quarrel, and that his daughter 
was too young and not sufficiently acquainted with household duties 
to be married. The evidence showed that Rissmiller was temperate, 
industrious and of good character. Held: — that it being the duty of 
the Court to use a sound discretion in the matter, having in mind the 
good of the petitioner, the prayer of the petition would be granted 
and a guardian appointed. 

Father and Child — Right of Custody. 

Although it is the general rule that the father has a right to the 
custody of his infant children, such right is not absolute in him, but 
is for the benefit of the infant. 

In the Orphans' Court of Berks County. 

Petition for the appointment of a guardian to consent to 
marriage of minor. 

Opinion by Bland, P. J., July 28, 1903.— The petition in 
this case alleges that the petitioner was born on the 11th day 
of September, 1883, and that she is now in her twentieth year; 
that she is the daughter of Allen and Ellen Lorah, of Blandon, 
this county, both of whom are living ; that since the 6th day of 
September, 1902, she has been engaged to be married to one 
William Rissmiller, and that she is now pregnant with a child, 
of which he is the father ; that he desires to marry her in pur- 
suance of their said engagement, but that her said parents re- 
fuse their consent ; that her parents are neglecting their duty 
towards her in refusing such consent, and in exposing her to 
the disgrace of giving birth to an illegitimate child ; and pray- 
ing the Court to appoint one William H. Boyer, as her guar- 
dian. 

Allen Lorah, the father, has filed an answer to the peti- 
tion, in which he avers that the petitioner is now living with 
him, and always has been, and is now, well taken care of by 
her parents; that the petitioner never asked her parents for 
their consent to her marriage with William Rissmiller; that 
William Rissmiller is not a suitable person, in his judgment, 
to marry his daughter, on account of "drinking habits and a 
disposition to quarrel ;" and that the petitioner is too young 
and not sufficiently acquainted with household duties, to enter 
• into the-bonds of matrimony; and praying that the petition be 
dismissed. 

A replication having been filed, testimony was taken, from 
which 1 find the following facts : 
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1. That the petitioner was born on the 11th day of Septem- 
ber, 1883. 

2. That she and William Rissmiller entered into an en- 
gagement to marry, on or about the 6th day of September, 1902. 

3. That the petitioner is now pregnant with a child, of 
which said William Rissmiller is the father. 

4. That William Rissmiller desires to fulfill his engagement 
of marriage with the petitioner. 

5. That William Rissmiller has requested Allen Lorah, 
father of the petitioner, to give his consent to the marriage, 
and that such consent has been refused. 

6. That William Rissmiller is 23 years of age, and is by 
occupation, a helper to a heater in the Blandon Rolling Mill; 
that he is temperate and industrious, and earns three dollars a 
day when at work ; that he is always at work when the rolling 
mill is in operation, and that he has accumulated of his earn- 
ings, $250.00 ; that he has no debts ; and that his character and 
capacity are such as to justify a belief in the probability, that 
if he were permitted to marry the petitioner, he would sup- 
port, maintain and care for her in a proper manner. 

7. That William Rissmiller has lived at Blandon from his 
youth, and during all that period, has been well known to the 
parents of the petitioner; that they permitted him to visit the 
petitioner frequently at their home, from September 1902, to 
January, 1903, during which time they became engaged; that 
they made no objection to his visits until they were informed 
that the petitioner was pregnant with child, when they first 
objected to her seeing him. 

This case is one of a type which has come before this Court 
of late, with deplorable, and, indeed, painful frequency, as the 
records of the Court show. 

It is a kind of case hard to deal with, because it involves 
the question of the Court's interference in a matter which na- 
ture and law commit, primarily, to the domestic authority of 
parents. 

But cases of this special character contain such serious 
elements, and involve such grave consequences, that, the Court, 
having undoubted jurisdiction of the subject, must do, in the 
premises, what the law will permit, and what in its opinion, 
will be best for the minor and for society. While parents, in 
their relation to their children, have rights, they also owe 
various duties to them and to society, as examples of which 
may be mentioned those of education, of religious and moral 
training, of instruction in domestic and social duties, and, 
where the children stand in peril of becoming social outcasts,- 
through acts which may have been the results of the absence 
of proper domestic discipline and restraint, the duty of doing 
what can be done, to avert the ignominy threatened. 
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I have had a number of cases of this character before me, 
and the one fact that has been distinctly proved, or has ap- 
peared with strong probability, in all of them, is, that the 
erring children had not had the benefit of that constant paren- 
tal guardianship, supervision and instruction, which, in the 
case of the average child, are indispensable to the implanting of 
correct principles and the formation of good habits. Some par- 
ents seem to think that the whole circle of their duty to their 
children, embraces nothing but the supply of their physical 
needs ; and that if they clothe them, feed them, and house 
them, they have performed their whole duty. They seem to 
be unaware of the fact, that all the value and beauty of life, 
have their seat and source in the soul ; and that while the sup- 
ply of the physical wants of children is necessary to the main- 
tenance of their bodies, the nurture and true cultivation of 
their spiritual life and character, is the highest duty and most 
sacred function of the parent. Instead of subjecting their 
children to a regular, rational, and wholesome system of dis- 
cipline and instruction, under their eyes, in the home, some 
parents permit their children to follow their own inclinations; 
to go when and where they will ; to live in the streets, in daily 
and nightly contact with every degrading and demoralizing 
influence ; and then, when the almost inevitable happens, and 
they find their children ruined, they acquit themselves of all 
blame, and place the entire responsibility on the children. 

This insensibility of parents to the moral wants of their 
children is, in my opinion, in most cases of this character, the 
cause of the deplorable state of things illustrated by this case ; 
and so long as this parental indifference continues, we may 
reasonably expect the continued recurrence here, of applica- 
tions like the present. There is a very significant statement in 
the answer filed by the father in this case, and strongly per- 
suasive, as evidence that the petitioner here has not received 
that home training to which she was entitled. The answer 
says that she "is too young and not sufficiently acquainted 
with household duties to enter into the bonds of matrimony. " 
In a little more than a month she will be twenty years of age, 
and in another year she will attain her majority, when she will 
be free to marry when and whom she pleases. If she has not 
yet been trained in the performance of the duties of house- 
keeping, when is she to be taught it, and why has the instruc- 
tion been so long deferred? The petitioner is a large, and ap- 
parently, a strong, healthy girl; and there is no reason dis- 
closed by the pleadings or evidence why she should not have 
been taught in the ordinary duties of housekeeping. A large 
proportion of women marry under twenty-one years of age, 
and there is no good reason why a girl of that age, should not 
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be thoroughly trained in everything necessary to the proper 
management of a home. 

This voluntary declaration of the father, implies a neglect 
of the training of the petitioner, which may have extended to 
her moral interests. It is the uncontradicted evidence that the 
parents knew Rissmiller from his youth on ; that he was per- 
mitted for months to visit the petitioner, without objection 
from them; and that no objection was made until her unfortu- 
nate condition became known to them. Rissmiller is apparent- 
ly a strong, healthy, capable and industrious working man, 
and the averments of the answer that he has "drinking habits" 
and "a disposition to quarrel" are very substantially contra- 
dicted and disproved by the evidence ; and he appears, from 
the evidence, to be a young man of good character. 

The power of the Orphans' Court, in cases of this kind, 
and the end which the Court should have in view, in passing 
on them, are thus declared by Mr. Justice Trunkey, in Heine- 
mann's Appeal, 9,'J Pa. 114: 

"The general rule is, that the father is entitled to the cus- 
tody of his infant children, that right growing out of his obli- 
gation to maintain and educate them. But this is not on ac- 
count of any absolute right in the father, but for the benefit of 
the infant, the law presuming it to be for its interest to be 
under the nurture and care of its natural protector, both for 
maintenance and education. It is a mistake to suppose that 
the father has an absolute, vested right to the custody of the 
infant: United States v. Green, 3 Mason 482. When a Court 
is asked to appoint a guardian of the person of a child, it will 
investigate the circumstances and act according to a sound 
discretion, the primary object being the good of the child." 

Now, in this case, what would probably be best for the 
petitioner? She is old enough to marry; she is apparently 
strong and healthy ; she is pregnant with a child by a man 
who, in all probability, would make her a good husband, and 
who desires to marry her. If she is permitted to marry him, 
she will become a lawful wife, and the child with which she is 
now enciente, will come into the world clothed with all the 
legal and social rights and advantages of legitimacy. On the 
other hand, if she is deprived of this opportunity of marriage, 
and is compelled, through such denial, to give birth to a 
bastard child, she will suffer the inevitable consequence, and 
go through life in the shadow of an ignominy, which will for- 
ever blight her happiness, and may stifle those promptings to 
a purer life, so natural to one in her now disgraced situation. 
Not only would the petitioner, in the situation supposed, be, 
in a sense, a social outcast, but the unoffending child of her 
error, would be born with the brand of bastardy on it. To 
avert results, so serious and so incurable, one would suppose, 
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would be the eager desire of the parents of the petitioner. That 
they should be prejudiced against the guilty paramour of their 
child, is quite natural ; but they should not permit their indig- 
nation toward him, to blind them to the probable consequences 
of it, on the future of their child. The case is, of course, a de- 
plorable one ; and all that any one can do is to make the best 
of the circumstances. The facts cannot be changed. It is 
better to "Repent what's past; avoid what is to come;" than 
to gratify prejudice, or satisfy indignation, at the awful cost 
of possible ruin of the life of a child. 

Of all men living, William Rissmiller is the one who ought 
to marry the petitioner, and if he does not, who will? If he 
does marry her, she will take her place in the ranks of her 
sex, and her fault will be practically forgotten, but, if she is 
not permitted to do so, her immediate future will be one of dis- 
grace and painful uncertainty to her; while what lies beyond 
for her, in that event, no one can foretell. 

As I am charged with the duty in the premises, of doing 
what, in my opinion, will be best for the petitioner ; and as it is 
my opinion that she will be best served by opening the way 
for her marriage with the father of her child, I will grant the 
prayer of the petitioner: and accordingly do now appoint 
William H. Boyer, guardian of the person of Mary Lorah, in 
accordance with the prayer of her petition. 

[Ed. Note: — This case is 1 printed upon the request of a Judge of 
the Orphans' Court of an adjoining county.] 



READING CITY PASSENGER RAILWAY COMPANY, 
ET AL. vs. BERKS COUNTY. 

Equity — Injunction — County Bridges — Street Railway Companies — 
Right to Cross Bridge with Double Track — Compensation for 
Privilege — Contracts. 

In 1893 the Reading- City Passenger Railway Company and its 
lessee, Reading Traction Company, whose rights subsequently passed 
to the Reading Transit Company, entered into an agreement with the 
County of Berks whereby the latter consented to the construction of 
a double track railway over the county bridge across the Schuylkill 
River at Reading, known as the Harrisburg Bridge, for which privilege 
the railway companies agreed to pay the annual sum of six hundred 
dollars. Before anything was done under the agreement the county 
refused to be bound by it because it was found that the bridge was 
inadequate to support the burden to be imposed upon it as well as too 
narrow to admit of a double track without interference with travel. 
The railway companies attempted to proceed and the county filed a 
bill in equity for an injunction. After hearing, the Court, in 1895, en- 
tered a decree allowing the construction and operation of a single track 
on condition of payment to the county of six hundred dollars per year 
as long as the track should remain upon the bridge; requiring the rail- 
way companies to strengthen the bridge sufficiently to permit the lay- 
ing and operation of the track; making certain restrictions as to the 
running of cars; and decreed that the county should not be obligated 
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to maintain the bridge for the use of the railway companies. The 
companies used the bridge until 1910, when it was condemned as un- 
safe, and on receiving notice from the county, their traffic over it was 
stopped, and thereafter, without opposition by the railway companies, 
the bridge was entirely demolished and a new concrete bridge costing 
upwards of $575,000 was erected. The county and the railway com- 
panies agreed that the latter should lay a double track upon the new 
bridge without prejudice to any right of the county to prescribe new 
terms and conditions. One of the conditions demanded by the county 
was an annual payment of five thousand dollars for a period of ten 
years, the amount thereafter to be readjusted at the expiration thereof. 
This the companies declined and filed a bill in equity to enjoin the 
county from interfering with their laying a double track. The county 
then filed a cross-bill praying for a decree in accordance with its de- 
mand and an injunction prohibiting the companies from using the new 
bridge until the terms and conditions were determined. At trial evi- 
dence was submitted by both sides. Held: That the rights of the rail- 
way companies on the old bridge did not rest upon the agreement of 
1893, but upon the decree of the Court of 1895, but even if they did, 
the agreement of 1893 concerned only the bridge as it then stood and 
ended with its removal; that therefore the question of the amount of 
payment to be exacted by the county was a matter, under the pleadings, 
to be decided by the Court; that under all the facts in the case, the 
payment by the railway companies to the county, in quarterly install- 
ments, of the sum of three thousand dollars for each of the first two 
years, four thousand dollars for each of the next two years, and five 
thousand dollars for each of the succeeding six years would be a 
reasonable compensation to the county for the privilege granted, and 
that payments to be made after the expiration of ten years should be 
left to further agreement of the parties; and that a decree should be 
entered on the cross-bill enjoining the companies as prayed for therein, 
except upon compliance with the order. 

Same— Contract — Destruction of Subject Matter. 

Every contract should be understood with reference to the subject- 
matter to which it relates and the object to be attained. Its language 
should be applied to the thing about which the parties are contracting, 
and, however general, should be accepted as comprehending only those 
things in respect to which it appears that the parties proposed to con- 
tract. Where, therefore, a Street Railway Company contracts with 
a county for the privilege of laying tracks and operating cars upon a 
county bridge, as above stated, and the contract is made with reference 
to the bridge structure as it then stood, the contract ends with the 
demolition of the bridge, even though a new one is erected in its place. 

In the Court of Common Pleas of Berks County, in equity. 

No. 109(5 Equity Docket, 1913. 

Bill by plaintiffs for injunction; cross-bill by defendant. 

R. L. Jones, C. H. Ruhl and Isaac Hiester, for plaintiffs. 

Jos. R. Dickinson, for defendant. 

Opinion by Endlich, P. J., October 6, 1913.— 

I. FINDINGS OF FACT. 

1. On December 27, 1893, the Reading City Passenger Ry. 
Co. and the Reading Traction Co., to whom it had leased and 
whose rights subsequently passed to the United Traction Co. 
and thereafter to the Reading Transit Co., entered into an 
agreement with the County of Berks whereby the latter con- 
sented to the construction by the railway companies of a double 



!?j}7l% 



BERKS COUNTY LAW JOURNAL. 33 

track railway, to be operated by electricity, with overhead 
wires, etc., upon and over a county bridge across the Schuylkill 
river, known as the Harrisburg bridge, (then an iron structure 
about 1,000 feet long, 40 feet wide, having a roadway of 26 feet, 
and erected at a cost of $150,000,) with stipulations that, upon 
the bridge, the railway companies' cars should have no prefer- 
ence over other vehicles, and should not be run at a speed of 
more than 4 miles an hour, nor more than one car or train of 
cars at one time, — that the county should not be obligated to 
maintain said bridge for the use of the railway companies or 
the purposes of the agreement, and should not be liable for 
injury to persons or property resulting from the railway com- 
panies' use of said bridge, — and that the railway companies 
should pay to the county the annual sum of $600 to be applied 
to keeping the bridge in repair, the payments to be continued 
as long as the cars of the railway companies should run across 
or over said bridge, and a failure so to run them for 3 con- 
secutive months to be taken as an abandonment of the line and 
a surrender of the right granted, which was to be exercised 
within one year or forfeited. The bridge being within the 
limits of the City of Reading, the consent of the latter to its 
occupation by the railway companies as indicated was given 
by resolution of councils approved January 16, 1895. 

2. In the meanwhile and before anything was done under 
the agreement the County of Berks refused to be bound by it, 
and the railway companies attempting to proceed, applied to 
this Court for an injunction prohibiting them from con- 
structing their tracks upon the bridge. In that proceeding it 
was found that the bridge was inadequate to support the bur- 
den intended to be imposed upon it as well as too narrow to 
admit of a double track and its operation without undue inter- 
ference with the general travel and traffic over the bridge, and 
finally, on August 26, 1895, after requiring the railway com- 
panies to strengthen the bridge sufficiently to permit, with 
safety, the laying and operation of a single track upon it, a de- 
cree was made allowing the construction and operation of such 
single track by the railway companies, on condition of their 
payment to the county of the annual sum of $600, so long as 
the track should remain upon the bridge, — that cars should be 
run thereon at a speed not exceeding 4 miles an hour and that 
not more than one car or train of cars should be on the bridge 
at one time, — that the railway companies protect the county 
against liability from their use of it and against any damage 
to the bridge therefrom, ordinary wear and tear excepted, and 
that the county should not be obligated to maintain said bridge 
for the use of the railway companies or the purposes of the 
railway, — and that failure to run cars for 3 months should be 
taken as an abandonment and surrender of the rights granted 
by the decree, etc. 
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3. On the western side of the river the Reading & Womels- 
dorf Electric Ry. Co. constructed its line to and connecting- 
with the track laid upon the bridge in accordance with the de- 
cree referred to, and on December 23, 1895, leased the same to 
the Reading Traction Co., which thereupon transferred it to 
the United Traction Co., by which it was subsequently passed 
to the Reading Transit Co. 

4. In 1910 the bridge, which in the interval had been used 
by the railway companies, was condemned as unsafe, and in 
obedience to notice by the county to the railway companies 
their traffic over it was stopped, the county agreeing not to 
treat this as an abandonment of any rights. Pursuant to due 
and lawful proceedings, and unopposed by the railway com- 
panies, the iron bridge was entirely demolished and removed 
by the county, and a new concrete bridge over 1,300 feet long, 
80 feet wide, having a roadway about 60 feet wide, and costing 
upwards of $575,000, has been erected. The county and the 
railway companies have agreed to the latter' s laying of a 
double track upon the new bridge, without prejudice, however, 
to any right of the county to prescribe new terms and con- 
ditions to be observed by the railway companies for that 
privilege and the operation of the railway on the bridge, or, in 
the event of a failure to agree thereon, to apply to the Court 
for the imposition of such new terms and conditions upon the 
railway companies. 

5. The county, by way of condition, has demanded an 
annual payment by the railway companies of $5,000 for a 
period of 10 years, the amount payable thereafter to be re- 
adjusted at the expiration thereof. This demand has been de- 
clined by the railway companies, and they have filed their bill 
to enjoin the county from interfering with their laying and 
operating a double track upon the new bridge, while the county 
has filed a cross-bill praying for a decree in accordance with 
its demand and an injunction against the railway companies 
prohibiting them from using the new bridge for their purposes 
until the terms and conditions of their occupancy of it be fixed 
and determined. 

6. The population of the City of Reading has increased 
since 1893 from somewhere about 60,000 to nearly 100,000, 
and that of the territory west of the river and directly ac- 
cessible by the bridge has grown correspondingly, being now 
thickly populated and containing large industries, many of 
whose employees reside in Reading. The travel over the 
bridge is very considerable, and in the natural course of things 
will become steadily greater, — especially in the event of con- 
nections with other lines under the Transit Co.'s control so as 
to bring their traffic and travel into the city over the bridge. 

7. The new bridge is amply able to sustain and accommo- 
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date the traffic; over a double track and the general travel 
without inconvenience or danger to the public or the bridge. 

8. The repairs to the bridge likely to be necessitated by 
its use by the railway companies will be insignificant. 

9. The cost of the construction of the new bridge of a 
width sufficient to permit a double track upon it, has been 
about $100,000 greater than it would ha/e been had no railway 
tracks, but the ordinary travel, only, been provided for, — and 
the cost to the railway companies of a bridge of their own 
adequate for their purposes, having a life of 30 to 35 years, 
would be from $60,000 to about that sum, not including 
changes of route, new tracks, etc., and the price of land to be 
taken, and thereto would be added the annual expense of 
maintenance and repairs. 

10. Since the discontinuance of the railway companies' 
use of the old bridge, the county has accepted no payments 
from them. 

II. DISCUSSION. 

There is no dispute in this case concerning the corporate 
power of the railway companies, or their due authorization 
by the City of Reading, to construct and operate the section of 
railway crossing the bridge. That power and authority are 
conceded and need not be made the subject of specific findings. 
The controversy is over the terms and conditions upon which, 
as between the railway companies and the County of Berks, 
the former are to be regarded as entitled, in the exercise of 
that power and authority, to occupy and use the new bridge. 
The railway companies in their bill base their claim of right to 
occupy and use it in the manner proposed, upon the agree- 
ment of 1893 as a continuing one, applicable not only to the 
bridge structure as it then existed, but to any new one that 
might be or has been erected in its place. The county con- 
tends that the agreement had reference only to the structure 
then existing, ceased to be operative when it became neces- 
sary to remove the same, gives the railway companies no 
rights or privileges upon the new bridge, and because of the 
inability of the county and the railway companies to agree 
upon terms for the use of the present structure relegates 
the determination of the whole matter to the Court de novo. 

As bearing upon the fundamental positions of the parties 
it may be observed that it is perhaps inaccurate to treat the 
agreement of 1893 as the basis of the railway companies' 
rights on the old bridge. The record, which is in evidence, 
of the suit of the County of Berks vs. Rdg. City, etc., Cos., Xo. 
606 Eq. Dock. 1894, shows very clearly that that agreement 
was, before anything had been done under it, repudiated by 
the county as improvident and impracticable. It was found, 
indeed, that it was incapable of execution without intolerably 
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obstructing the general travel, and, besides, wrecking the 
bridge, and that, in order to sustain the additional strain of 
the operation over it of even a single track, the bridge had 
to be greatly strengthened. Accordingly the agreement was, 
though not absolutely annulled, yet deemed unenforceable 
without very material modifications by the Court in a large 
measure virtually setting it aside. It was allowed to stand 
insofar as it amounted to a consent of the county to the use 
of the bridge by the railway companies upon fair terms, — a 
consent which the county could not lawfully withhold : Berks 
Co. vs. Rdg., etc., Cos., 167 Pa. 112, 118. The authorization 
of a double track was cut down to a single one. The railway 
companies were required to bear the expense of re-enforcing 
the bridge to meet that burden. The sum annually payable 
, by the railway companies was left at $600, which, in view of 
the restriction to one track, was a doubling of the amount 
agreed upon, and its appropriation to repairs of the bridge was 
omitted. With respect to the mode of the use of the track, 
certain detailed stipulations of the agreement were sub- 
stantially adopted. But the terms and conditions finally set- 
tled upon were prescribed by the decree itself without any 
explicit reference to the agreement and without any formal 
recognition of it as subsisting or obligatory. Thus, whatever 
loose language the parties themselves may have employed in 
their subsequent dealings and in their pleadings in this case, 
properly speaking the rights of the railway companies and the 
burden imposed upon the county rest, not upon the agreement 
of 1893, but rather upon the decree of 1895, and the question 
now can hardly be one of holding the county to the agreement 
as the controlling contract between it and the railway com- 
panies, but one of the due effect and understanding of the 
decree. It would seem to be plain enough that the latter, 
made in the case then before the Court, was not designed to 
decide anything beyond the needs of the immediate con- 
troversy, — that it referred and was intended to apply to the 
bridge structure then existing, — and that it cannot be regarded 
as effective to invest the railway companies with rights or 
limit the authority of the county beyond the purposes it was 
to serve, nor, therefore, beyond the period of the existence 
of the structure with which it dealt. The removal of that 
structure having become a conceded necessity and an ac- 
complished fact, without opposition from the railway com- 
panies on the ground of rights acquired by them in the old 
bridge, the force of the decree of 1895 was thereupon spent, 
and the matter of the terms upon which the new structure is 
to be occupied and used by them became open to new negotia- 
tions between the parties, and these failing, to new regulations 
by the Court. 
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But let it be assumed, for present purposes, that the 
. agreement of 1893, modified by the decree of 1895, forme 1 the 
basis of the railway companies' rights upon the bridge as be- 
tween them and the county and placed those rights upon a 
purely contractual footing. Every contract is to be under- 
stood with reference to the subject-matter to which it relates: 
Blakely vs. Sousa, 197 Pa. 305, and the object to be attained; 
Allison's App., 77 Pa. 221, 226 ; Richardson vs. Clements, 89 
id. 503, 505 ; Silk Mfg. Co. vs. Reilly, 187 id. 526, 538-9. Its 
language is to be applied to the thing about which the parties 
are contracting: Edelman vs. Yeakel, 27 Pa. 26; Doster vs. 
Zinc Co., 140 id. 147, 150, and however general, to be accepted 
as comprehending only those things in respect to which it 
appears that the parties proposed to contract, and not others 
they never thought of: Case vs. Cushman, 3 W. & S. 544, 546 
(per Gibson, C. J.); Codding vs. Wood, 112 Pa. 371, 377-8; 
Smith's Est., 210 id. 604, 607 ; Doster vs. Zinc Co., ubi supra. 
What the parties to the agreement of 1893 were contracting 
about, what was in their view in making their agreement, *was 
the bridge structure as it then stood there. The object of the 
transaction was to provide for the use by the railway com- 
panies of that particular structure. Not only is all this mani- 
fest from the record of the suit between the railway companies 
and the county, but it is rendered legally certain by 'the dec- 
laration of the Supreme Court in that case: Berks Co. vs. 
Rdg. City, etc., Cos., 167 Pa. 102, 118, that "the control of the 
county relates to the structure, not to the highway." As a 
highway of the city, it was and is under the control of the city. 
The county could not bargain away permanently or otherwise 
its use as a highway. It had authority to agree with the rail- 
way companies only concerning its use as a structure. And 
if there were any doubt that, as a structure, the parties to the 
agreement had in mind the bridge structure as it then was, 
and not some possible other structure of different character 
which might thereafter be put in its place, the detailed stipu- 
lations of the agreement would be sufficient to clear that doubt 
away, — viz., the stipulations restricting the speed of cars to 4 
miles an hour, forbidding more than one car on the bridge at 
any one time, denying preference to cars over other vehicles, 
etc., in passing over the bridge, negativing any obligation on 
the part of the county to maintain the bridge for the use of 
the railway companies, appropriating the payment of the an- 
nual sum agreed upon to purposes of repairs, and limiting the 
railway companies' liability for it to "as long as the cars 
* * * shall run across or over the said bridge." In all of 
this it is manifest that the subject-matter of the agreement, 
consciously in view of both parties, was the specific structure 
then physically before them and the use of that structure ; 
that they were not speaking of the bridge, as something apart 
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from that structure, in its legal aspect as a permanent ex- 
tension of the highway across the river, bound as such to be 
maintained by the county; and that they were not contem- 
plating the contingency that some day that structure might 
be replaced with a different one, to which those stipulations 
would be inappropriate, but which should nevertheless be 
covered by their contract. They thought of nothing of that 
sort, and their contract comprehends nothing of that sort, — 
even if legally it could have been made to do so. 

Upon this view of the scope, object and effect of the 
agreement, which is believed to consist alike with common 
sense, with the true state of the facts, with the tenor of the 
contract, and with fairness and equity, it will be readily per- 
ceived that the decisions relied on in behalf of the railway 
companies : W. U. Tel. Co. vs. Penn Co., 129 Fed. 849 ; Frank- 
lin Tel. Co. vs. Harrison, 145 U. S. 459; G. N. Ry. Co. vs. 
Manchester, etc., Co., 5 DeG. & Sm. 138 ; Llanelly, etc., Co. vs. 
London, etc., Ry. Co., L. R. 7 H. L. 550, are in reality not 
pertinent. In each of them the subject-matter of the contract 
was *ot some specific existing thing or the use of such, but 
the rendition of a service or enjoyment of a privilege, the re- 
lation of which to the instrumentality at the time employed 
was incidental, not essential, and the right to which, regardless 
of that specific instrumentality, was presumptively intended to 
be permanent. In other words, the physical identity or in- 
tegrity of the existing instrumentality cut no figure in the mat- 
ter. The service, or right, was in its nature permanent with 
nothing in the contracts to make it otherwise, and therefore 
capable of surviving any change in the existing instrumentality 
and attaching to any new one substituted in its place, — a con- 
dition of things plainly to be differentiated from that here 
presented. Nor is the suggestion in point that a piece-meal 
taking down and replacing of the bridge referred to in the 
agreement of 1893 would have left it subject to the same. 
Such a process might have preserved the substantial identity 
of the bridge structure, whereas here we have the elimination 
of the same and the supplying of an entirely new one different 
from the former in kind, character, material, breadth, length, 
strength, convenience, cost, etc. In such a case, it is con- 
ceived the familiar principle controls that the destruction of 
the subject-matter of a contract (without default of either 
party and in the absence of a warranty of permanence — nega- 
tived in this instance by express stipulation against liability to 
maintain, etc.,) puts an end to the contract itself: Lovering 
vs. Coal Co., 54 Pa. 291, 301 ; Taylor vs. Caldwell, 3 B. & S. 
(113 Engl. C. L. Rep.) 826, 833. 

The case then is one in which the Court is authorized and 
bound to exercise the jurisdiction invoked by the county in its 
cross-bill, under the doctrine of Pass. Ry. Co. vs. Bridge Co., 
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165 Pa. 37; Berks Co. vs. Rdg., etc., Cos., 167 id. 102; Larue 
vs. Ry. Co., 170 id. 249; Lawrence Co. vs. Ry. Co., 8 Pa. 
Super Ct. 313, and similar decisions. The question is as to the 
amount of the payment to be exacted from the railway com- 
panies. The county has asked for $5,000 for a period of 10 
years and thereafter such a sum as may be further agreed 
upon or fixed. The railway companies resist any demand 
beyond $600 per year as "illegal, exorbitant and unjustifiable," 
— relying upon what is said in the recent decisions of Point 
Bridge Co. vs. Rys. Co., 240 Pa. 105, and Monongahela Bridge 
Co. vs. Rys. Co., ib. 121, limiting the claim of a city owning 
certain bridges to a sum equaling the additional cost for super- 
vision and repair of the same made necessary by the use of it 
by a railway company. The answer to the railway companies' 
position is that those decisions relate to a situation wholly 
unlike that here obtaining. In each of the cases cited a rail-* 
way company had acquired the right to use with its tracks 
and cars a toll bridge owned by a corporation upon payment 
to it of a certain rental, and the city had consented to its 
occupation of the bridge as part of the highways without im- 
posing any conditions. Subsequently the city had acquired 
the stock of the bridge company, thereby becoming the owner 
of the bridge, and declared it free, reserving no payments from 
the railway company. It was held that the city could not 
thereafter exact any rental from the railway company, but 
was restricted to demanding from it such a license fee as 
would reasonably cover the cost and expense of repairs, main- 
tenance and supervision required by the extraordinary use to 
which the structure was subjected,— a right vested in it by 
reason and in the exercise of its police power. The language 
of the decisions, however, carefully confines them to the case 
of a right already acquired and lawfully used, as contra- 
distinguished from one to be newly acquired upon terms and 
conditions imposed by the municipality, and to be used in ac- 
cordance with them. The power in the latter case to exact 
something more is nowhere negatived, but explicitly recog- 
nized, as in the earlier cases, the intention to disturb which is 
disavowed, and under which, where they apply, the authority 
to demand and the obligation to pay are not referable to the 
police power. As already pointed out, it is with a question of 
the initial grant of a new right upon original conditions that 
we have here to do, not with one of a demand based upon the 
continued use of a right previously granted and accepted on 
other, or without, conditions. In passing upon the question 
here arising the inquiry is whether the county in its demand 
is exceeding what is fair and reasonable under all the circum- 
stances, so as to make it in effect an attempt arbitrarily to 
defeat the railway companies' use of the bridge: see Berks 
Co. vs. Rdg., etc., Cos., 167 Pa. 102, 116, 118. 
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By whatever phrase a periodical payment exacted by the 
county for the use of a bridge may be properly designated, its 
purpose and measure are "proper compensation:" ibid., for 
a use which is special and different in kind and extent from 
that made of the bridge by the general public : Beaver Co. vs. 
Tract Co.. 229 Pa. 565. The ascertainment of a "proper com- 
pensation" naturally involves a due consideration as well of 
what is yielded by the county as of what is received by the 
railway companies. The agreement of 1893 and the decree 
of 1895, in view of the then situation, and the limitations, re- 
strictions and exactions prescribed, afford no standard ap- 
plicable to the problem as it now presents itself. The popu- 
lation on both sides of the bridge, and consequently the traffic 
over it, have vastly increased and are constantly growing. 
The item of repairs and inspection has become negligible. No 
expense for strengthening the bridge to fit it for the burden 
of the trolley traffic is to be borne by the railway companies. 
There are to be two tracks, taking up one-third of the width 
of the roadway of the bridge from end to end. Upon each 
of the tracks the railway companies will have, not, to be sure, 
an exclusive : Point Bridge Co. vs. Rys. Co., 240 Pa. 105, 114, 
but a preferential right of way. There is to be no limitation 
upon the number of cars simultaneously on the bridge, nor 
upon any, lawful speed at which they shall be run. The bridge 
structure is of a character designed to be permanent, and the 
right granted upon it to the railway companies will endure 
as long as it stands. In point of convenience to them and 
probaible development of their traffic, with the incident of 
augmented profitableness, the new structure forbids compari- 
son with its predecessor. In the attainment of all this and 
the accommodation of the bridge to the growing needs of the 
railway traffic, though of course not solely for its benefit, the 
county has spent about $100,000 more than a bridge admitting 
of but the ordinary travel would have cost. If the railway 
companies were to build one of their own, the cost to them 
would be about that much for a less durable structure ; and to 
it would have to be added the expense caused by changes of 
tracks and acquisition of land and rights of way, and a con- 
siderable annual outlay for maintenance and repairs. Nor as- 
suredly is there any room for doubting that the use of the old 
bridge by the railway companies was an important factor in 
hastening the need for its removal. Now, it is very obvious 
that, concerning the conditions to be imposed under these cir- 
cumstances, some intendment ought to be made in favor of the 
judgment of the County Commissioners as the officers charged 
with the duty and clothed with the power of deciding upon 
that matter in the first instance. It needs no argument to 
demonstrate that no figure for an annual payment can be 
presently fixed which will be just to either party for all time 
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to come. The sensible and equitable thing to do from the 
standpoint of either is to settle upon the compensation to be 
paid during a designated series of years, to be revised at its 
expiration by a new agreement of the parties or a further de- 
cree of the Court; and a 10-year period seems altogether ap- 
propriate for that purpose. When it comes to the amount 
payable annually during that period, the consideration men- 
tioned make it impossible to declare that a return to the county 
of $5,000 a year will be excessive during the entire period. At 
the same time, in fairness to the railway companies, it ought 
to be remembered that neither the whole of the benefits they 
will reap nor the full extent of the burden upon and use of the 
bridge can be expected to arise immediately. It would ap- 
pear, therefore, that for the first few years a less sum ought 
rightfully to be fixed. A charge of $3,000 per year during the 
first 2 years, of $4,000 per year during the next 2 years, and 
of $5,000 per year during the remainder of the 10-year period 
will in our opinion be reasonable and obnoxious to no just 
objection from either side. 

III. CONCLUSIONS. 

A — The subject-matter of the agreement of 1893 between 
the county and the railway companies, and of the suit to No. 
606 Equity Docket 1894, and the decree of 1895 made therein, 
was the bridge structure then existing and the use of the same 
by the railway companies. Necessarily, by the unavoidable 
demolition and removal of that structure and destruction of its 
use for any purpose the agreement was terminated and the de- 
cree exhausted, and all rights and liabilities created by either 
ended; and the right of the railway companies to occupy the 
present bridge structure became dependent upon new arrange- 
ments as to terms and conditions if the county desired to im- 
pose such. 

B — The county is entitled to exact from the railway com- 
panies as a condition precedent to their right to use the new 
bridge structure, a reasonable compensation for such right and 
use, the amount and manner of payment of which, upon and 
by reason of the failure of the parties to agree thereon, are to 
be fixed by the Court in this proceeding. 

C — A requirement that the railway companies pay to the 
county in quarterly installments the sum of $3,000 for and dur- 
ing each of the first 2 years, $4,000 for and during each of the 
next 2 years, and $5,000 for and during each of the succeeding 
6 years, the regulation of the amount, etc., of payment to be 
made after the expiration of the said period of 10 years to be 
left to further agreement of the parties or decree of the Court 
thereafter, is reasonable and fair under the circumstances of 
the case as stated in the Findings of Fact 



Digit 



zed by G00gle 



42 BERKS COUNTY LAW JOURNAL. 

D — The prayer of the bill filed by the railway companies 
is to be refused, and upon the county's cross-bill a decree is to 
be entered enjoining the railway companies as prayed for 
therein except upon compliance with the terms and conditions 
indicated in the next preceding conclusion, to be secured by the 
filing of a bond by the railway companies in $10,000. 

E — The costs of this suit are to be paid by the railway 
companies. 

And now, October 6, 1913, the Prothonotary is directed 
to enter a decree nisi in accordance with the foregoing de- 
cision, and forthwith to give notice thereof to the parties or 
their counsel of record, sec. reg. 



FLEETWOOD BOROUGH vs. MOYER. 

Real Estate— Municipal lien for Paving and Curbing — Unrecorded 
Sale of Entire Frontage Prior to Improvement— Liability of Re- 
maining Tract. 

Plaintiff entered a municipal lien against defendant for paving and 
curbing along property belonging to defendant. Upon the trial of the 
scire facias issued thereon it appeared that the property described in 
the lien was acquired by defendant from different sources and at differ- 
ent times. One tract immediately fronting upon the street forming a 
triangle about four feet wide at its eastern side and running to a point 
at its western extremity contained the whole frontage of the property 
and was sold by defendant by an unrecorded deed shortly before the 
paving and curbing had been done by plaintiff. A verdict was given 
for plaintiff under direction of the Court and rules for a new trial for 
judgment n. o. v. allowed. Held: that the defendant had palpably ac- 
quired the strip of property along the street to be used in connection 
with the adjoining tract so as to give it a frontage; that there was 
nothing to show that it was in any way separated from the larger 
tract and that in common sense and having due regard to the sur- 
roundings, it could only be looked upon as forming part of the entire 
area owned by defendant, and the latter as made up, as a whole, of the 
two parcels, and so made up, fronting on the street; that it would 
seem to follow that the improvement along the street front ought to be 
considered, and in fact was, an improvement to the whole tract, and 
that the whole of it was liable for the cost. Liability, therefore, 
could not be defeated by the secret conveyance of the frontage by 
defendant; and the rules were discharged. 

In the Court of Common Pleas of Berks County. 

No. 26 April Term 1912. 

Sci. Fa. Sur Municipal Lien. Rules by defendant for new 
trial and for judgment n. o. v. 

Stephen M. Meredith and Thos. K. Leidy for defendant 
and rules. 

Fred. A. Marx for plaintiff. 

Opinion by Endlich, P. J., October 25, 1913.— This is a 
sci. fa. upon a municipal lien for cost of paving and curbing 
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on Locust street along property stated as belonging or reputed 
to belong to defendant. The extent of the paving, etc., was 
216 feet. The property described in the lien has about 460 
feet along Locust street and northwardly of the same over 
180 feet, with a frontage of 38 feet on Franklin street. The 
ordinance under which the work was done was approved Aug. 
21, 1908. The work was begun Sept. 7, 1910, and completed 
Sept. 21. 1910, notices requiring defendant to curb and pave 
having been served on him Sept. 5, 1908, Aug. 5, 1909, and July 
26, 1910, an.d all disregarded. The claim, including a penalty 
of $31.82, is $190.9-1. The property described in the lien was 
acquired by defendant from different sources and at different 
times. That portion of it immediately fronting upon Locust 
street, forming a triangle about 4 feet wide at its eastern side 
and running about 250 feet to a point at Franklin street, its 
western extremity, was conveyed to defendant on April 7. 
1908, the remainder of the property adjoining the triangle on 
the north in 1895. On July 25, 1910, defendant conveyed the 
triangle to one Gruber by deed remaining unrecorded. The 
case was tried in January last, and a verdict for plaintiff being 
rendered under direction of the Court, these rules were en- 
tered. The defendant's contention is, in substance, that the 
triangle and the property to the north of it are to be treated 
as separate and distinct tracts — that a lien could properly be 
filed only against the triangle — and that, defendant having 
parted with the ownership of it as stated, there can be no 
recovery for anything in this proceeding. 

It seems impossible to assent to these propositions, or 
to what would obviously be involved in them, not only log- 
ically, but practically. It has. to be sure, been repeatedly 
decided that a municipality cannot hold for the cost of paving, 
or the like, properties which do not abut on the line of the 
improvement : see Philadelphia v. Eastwick, 35 Pa. 75 ; Moore- 
wood Ave., 159 id. 20; Fifty-fourth Sir., 165 id. 8; Cooper v. 
Bellevue Bor., 51 Pa. Super. Ct. 597, and other cases. But 
in order to apply that principle here we should be required 
to hold that the mere fact of the separate conveyances of the 
two adjoining properties preserved their separate identities, 
no matter how incapable of separate use and enjoyment, or 
how manifestly united so as to form physically one entire 
tract. When defendant bought in 1908, the topographical 
survey of the borough showed the location of Locust street 
as cutting the triangular strip to its northern side. No possible 
use could or can be made of it except in connection with the 
tract defendant got in 1895, as giving it a frontage on Locust 
street. Palpably its acquisition by him was for that purpose. 
There is nothing to show that it is in anyway separated from 
the larger tract. In common senscandhaving due regard to 
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the surroundings, it can only be looked upon as forming part 
of the entire area owned by defendant north of Locust street, 
and the latter is made up, as a whole, of the two parcels, and 
so made up, fronting on. Locust street. It would seem to 
follow that the improvement along the Locust street front 
ought to be considered and in fact was an improvement to 
the whole tract thus made up and situated, and that the whole 
of it was liable for the cost thereof. And if that is so, that 
liability could not, of course, be defeated or evaded by the 
secret conveyance of the triangle by defendant to Gruber. 
The proceeding upon claims of this sort is essentially one 
in rem : Philadelphia v. O'Conner, 9 Distr. R. 230, and beyond 
the exigencies of notice little, if any, importance attaches to 
the matter of ownership: City v. Cadwallader, 22 W. N. 8. 
("See also the definition of "owner" in Sec. 1, Act 4 June 1901, 
P. L. 361). 

Whether the Act 21 May 1913, amending Sec. 12 of the 
Act of 1901, just referred to, can have any application in this 
case, and if so, what is its precise effect, are questions which 
were not mooted at the argument and need not be passed 
upon at this time. Jf the statute applies, it seems to be capa- 
ble of being invoked at any stage before actual entry of judg- 
ment, and to contemplate a proceeding (not taken in this 
case) for the limitation of the lien itself alleged to include 
more than it lawfully should cover. For both of these rea- 
sons it can hardly, in any view, stand in the way of a discharge 
of the rules presently before the Court, saving to defendant 
whatever right and remedy he may have under the enactment. 

No questions other than those above stated and con- 
sidered being raised in this case, the rules to show cause are 
discharged, without prejudice to defendant's right to proceed 
under Act 21 May 1913, if deemed applicable, for a limitation 
of the lien underlying this action, the entry of judgment upon 
the verdict being, for that purpose, stayed for 10 days from 
the date of the filing of this order, and in case such proceeding 
be taken and entertained within that period, then until the 
same shall be finally disposed of. 



HAIN vs. BOWMAN. 

Wills — Life Estates — Significance of Words "In Trust," "Children" and 
"Not Leaving Issued." 

Testator died, leaving a will, executed in 1894, in which he dis- 
posed of a certain farm to his daughter, the plaintiff, as follows: "unto 
my daughter . . . during her life in trust and after her 
decease to her children, their heirs or assigns, if however, she should 
die not leaving issue then said farm shall go, belong and be possessed 
by my son . . . during his life in trust and after his death 
it shall belong in fee simple to his children, their heirs and assigns." 
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At the date of the will the daughter was married, and had one 
child and subsequently had another. Held: that it was manifest from 
the will that the testator intended to give his daughter an estate for 
life only, in the real estate devised; that the words "in trust" must be 
construed to have been used, not in their technical sense,, but merely 
to emphasize that restriction; that the word "children" as used in the 
will is a word of purchase and not of limitation; that the words "not 
leaving issue" must be understood to mean "such" issue, as before 
designated; and that plaintiff took a life estate in the property and 
not a fee. 

Same — Intention of Testator. 

The aim in every instance is to ascertain and if possible to give 
effect to the intention of the testator, that is, "his actual, personal, 
individual intent not a mere presumptive conventional intent inferred 
from the use of a set phrase or familiar form of words." 

In the Court of Common Pleas of Berks County. 

No. 474 February Term, 1913. 

Case stated. 

C. H. Ruhl for plaintiff. 

W. E. Sharman and Jos. R. Dickinson for defendant. 

Opinion by Endlidi, P. J., October 25, 1913.— The ques- 
tion to be decided in this case is, what estate did Ellen M. 
Hain take under the will (made in 1894) of her father in a cer- 
tain farm, devised as follows: 

"unto my daughter * * * during her life in trust and 
after her decease to her children their heirs or assigns, if how- 
ever she should die not leaving issue then said farm shall go, 
belong and be possessed by my son * * * durinjg his life 
in trust and after his death it shall belong in fee simple to his 
children their heirs and assigns." 

This clause immediately follows one in which the testator 
devises another farm to his son Daniel — 

"during his natural life only in trust and after his death 
to his children their heirs or assigns forever, should he how- 
ever die not leaving issue, then said farm shall go to and 
belong and be possessed by his sister the aforesaid Ellen M. 
Hain, during her life in trust and after her death to her 
children. * * *" 

And both the above clauses are preceded by a devise of 
certain realty to the testator's widow — 

"during her natural life so long as she remains my widow 
after her death said * * * premises shall belong and be 
owned and possessed by my daughter * * * during her 
life in trust and after her death I hereby give * * * said 
* * * premises to her children their heirs and assigns 
forever should she however die without leaving issue then 
said * * * premises shall go and belong to my son * 
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* * during his natural life in trust and after his death * 

* * to his children * * * their heirs and assigns for- 
ever/' 

At the date of the will the daughter was married and had 
one child, and since has had another. 

It is altogether manifest that the testator intended to 
give to his daughter an estate for life only in the realty de- 
vised in the first of the above clauses. He says so in so many 
words. Nor, under the rule requiring every word in a will 
to be considered: Schott's Est., 78 Pa. 40; Wood v. Schoen, 
216 id. 425; Battenfeld v. Kline, 228 id. 91, will it do to dis- 
regard the curious phrase "in trust" repeatedly occurring in 
the provisions quoted after the words restricting the devises 
to the daughter and the son to their lives. The purpose of 
the testator in using that phrase would seem to have been 
thereby to emphasize that restriction — not indeed by the crea- 
tion of anything like a technical trust in favor of the ulterior 
beneficiaries, but by the inartistic expression of the thought 
in his mind that the life-devisees, while, as such, enjoying the 
properties, were to be but the channels through which the 
same were to pass from him to their "children. " But far be- 
yond anything implied by the phrase just discussed is the 
significance of the use of the word "children" as designating 
the remaindermen. In the interpretation of any given will, 
it is true, decisions upon other wills can rarely be controlling: 
Fox's App., 99 Pa. 382, 386. The aim in every instance is to 
ascertain and if possible give effect to the intent of the tes- 
tator, that is, "his actual, personal, individual intent, not a 
mere presumptive conventional intent inferred from the use of 
a set phrase or familiar form of words.]' Tyson's Est., 191 Pa. 
218, 225. Ydt precedents are not to be ignored, and words which 
have acquired, by a long series of adjudications, a settled legal 
meaning, are in general to be given that meaning: Daley v. 
Koons, 90 Pa. 246, 248; Hastings v Engle, 217 id. 419, 421. 
It is too well established to warrant a citation of authorities 
that "children'' is a word of purchase and not of limitation, 
consistent only with the devise of a life-estate to the first 
taker — unless a different effect be given to the word by an 
unmistakable indication of intention on the part of the testator 
to use it in another sense. No such intention, however, is to 
be gathered from the succeeding provision that in case of 
the daughter's death "not leaving issue" the farm should go to 
the son, etc. That language introducing an ulterior devise of 
the land, the rule is applicable that when an express limitation 
to a particular class of issue, such as "children," is followed 
by the words "in default of issue." or others kindred thereto, 
introductory to an ulterior devise, these words refer to the 
object of that limitation and not to the issue at large: Halde- 
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man v. Haldeman, 40 Pa. 29, 36; Daley v. Koons, supra, p. 
2-19 — being understood to mean "such" issue as before desig- 
nated: Chambers v. Trust Co., 235 id. 610, 617. It is plain, 
therefore, that this language cannot be invoked to enlarge 
the strict significance or change the effect of the word "chil- 
dren." There seems to be nothing else in the context or in 
the relevant surrounding circumstances that could fairly be 
laid hold of to do so. It is, to be sure, urged that it does not 
clearly appear and cannot be reasonably supposed to have 
been intended by the testator that, if at the death of the 
daughter there s'hould be children of hers, they should take 
the farm, whilst if there should be no children, but grand- 
children, the latter should take nothing. Undoubtedly the 
rule is that a devise to "children" will not ordinarily include 
grand-children: Hallowell v. Phipps, 2 Whart. 376; Cast- 
ner's App., 88 Pa. 478; Hunt's Est., 133 id. 260; Steinmetz's 
Est., 194 id. 611 ; Campbell's Est., 202 id. 459 ; Page's Est., 227 
id. 288; Walker's Est., 240 id. 1. But, aside from the reflec- 
tion that a testator has a clear right to make a provision 
including the one and excluding the other, if he chooses, and 
that where he does the Court cannot set it aside, the obser- 
vation of Mr. Chief Justice Sharswood, in Daley v. Koons, 
supra, at p. 249, seems to afford a very complete answer' to 
the suggestion here made. There the devise was to a daughter 
for life and after her death to her children, and in the event of 
her dying without issue over. After stating that the main argu- 
ment pressed in support of the contention that "children" 
should not be understood literally, was that, under such con- 
struction, if the life-devisee should have children who should 
die before her, leaving children, these grand-children would 
be cut off, he proceeds as follows : 

"This the testator evidently did not contemplate. If it 
were so, there would be considerable force in this contention. 
But upon the birth of any child of (the life-tenant) the re- 
mainder would vest in such child, subject to open and let in 
other children subsequently born; so that upon the death of 
such child, the interest and estate being vested, would de- 
scend to children, heirs and legal representatives, under the 
intestate laws." 

And so, in Chambers v. Trust Co., 235 Pa. 610, at p. 617, 
apparently meeting a similar argument concerning a devise 
to a nephew and to his "children," and in the event of his 
death without legal issue over, it is said : 

"Moreover there is no necessity for giving the word 
("children") an enlarged meaning, for here, under the devise 
as framed, the estate would vest in the children of the nephew 
as a class immediately upon any of them coming into existence 



Digit 



zed by G00gle 



48 BERKS COUNTY LAW JOURNAL. 

before his death, and there could, therefore, be no possibility 
of an exclusion of descendants." 

Thus, it is conceived, there is no escape from the conclu- 
sion that, under her father's will, the interest of Ellen M. 
Hain in the property involved in this controversy is merely 
a life-estate, and therefore — 

Judgment is entered upon the case stated in favor of de- 
fendant and against the plaintiff for the sum of $662.25 and 
costs. 



HAIN vs. BOWMAN. 

In the Court of Common Pleas of Berks County. 
No. 4?5 February Term, 1913. 
Case stated. 
C. H. Ruhi for plaintiff. 
* W. E^ Sharman and Jos. R. Dickinson for defendant. 

Opinion by Endlich, P. J., October 25, 1913.— This case 
arises under the will involved in E. M. Hain v. J. L. Bowman, 
C. P. Berks Co., No. 474 Feb. T., 1913, in which an opinion 
has just been filed. ' The particular clause here in question 
is the second one quoted in that opinion, the devise to the son 
Daniel M. Hain. Preceding the one there passed upon, it is 
in every essential respect similar to, almost word for word 
identical with it. Doubtless its meaning and effect are pre- 
cisely the same. Indeed, it is admitted that the decision in 
this case is controlled by the principles decisive of the other. 
The circumstance that, whilst the daughter had at the date 
of the will a child and has children, the son, though married, 
neither had nor has any, seems to be immaterial : Chambers 
v. Trust Co., 235 Pa. 610, 615. The conclusion must conse- 
quently be the same as in the case referred to, viz., that the 
plaintiff, under his father's will, has a life-estate only in the 
farm devised to him, and therefore — 

Judgment is entered upon the case stated in favor of 
defendant and against the plaintiff for the sum of $1,510.80 and 
costs. 
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SHOEMAKER vs KRICK. 

Note— Endorser— Consideration. 

There is sufficient consideration to bind an accommodation en* 
dorser upon a note for $1,500 where the evidence shows that the 
maker obtained from the payee, the plaintiff, in exchange for the note 
$500 in cash and the destruction of a note due by him to his father's 
estate of which the plaintiff was executrix and sole beneficiary, she 
having already paid all the debts. 

In the Court of Common Pleas of Berks County. 

No. 44 January Term, 1913. 

Rules by defendant for new trial and for judgment n. o. v. 

Jos. R. Dickinson and Ira G. Kutz for defendant and rules. 

Henry Maltzberger, and Jas. L. Schaadt, of the Lehigh 
County Bar, for plaintiff. 

Opinion by Endlich, P. J., October 25, 1913.— If there 
were any apparent way in which the defendant could be re- 
lieved, in whole or in part, of the payment of the note here in 
suit, the fact that his liability is virtually that of a surety 
would make it proper to grant such relief. Unfortunately for 
him there seems to be none. 

The facts of the case are simple and undisputed. The de- 
fendant is a liquor dealer. One of his customers, Meno R. 
Shoemaker, an hotel proprietor, owed a note of $1,000 to the 
estate of his deceased father and was pressed for payment or 
security. He told defendant he owed the estate $1,500, asked 
defendant to go on a note for that amount with him, and ob- 
tained defendant's consent in expectation of further business 
dealings. Subsequently Meno forwarded the note in suit to 
defendant, who, without reading it, signed it and returned it 
to him. In exchange for this note, Meno secured the destruc- 
tion of the note held by his father's estate, and $500 in cash 
from Fianna Shoemaker, the plaintiff, to whom this note was 
made, who is the executrix and sole beneficiary under the fath- 
er's will, and who had paid all the debts of the estate. The 
plaintiff and defendant never met together in the transaction, 
and there is no evidence that she knew anything of what pass- 
ed between Meno and defendant. 

Under the doctrine of such decisions as Snevily v. John- 
ston, 1 W. & S. 307 ; Campbell v. Knapp, 15 Pa. 27, no question 
of consideration to support the defendant's undertaking as 
surety seems capable of arising in this case, if there was a 
sufficient consideration given by plaintiff for the note : and that 
can hardly be seriously disputed. To the extent of $500 this is, 
indeed, practically admitted. But remembering her interest 
under the will,, it is true also as to the rest. No doubt when 
different rights meet in the same person, they are to be 
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treated as if they were in different persons : Ross v. Barclay, 
18 Pa. 179, 184,— and in strict law the right of Fianna Shoe- 
maker as executrix was different from her personal right. And 
yet, as sole beneficiary under the will, all the debts of the es- 
tate being paid, she certainly had an interest in the $1,000 note 
as an individual, as well as in her capacity as executrix. Nor, 
in any event, does this matter appear to be of decisive signifi- 
cance. An executor mav, though at his own risk, take notes 
in his individual name in exchange for property, etc., of the 
estate : see Silverthorn v. McKinster, 12 Pa. 67 ; Wilson's App., 
115 id. 95, — and if he does, he can sue for them only in his own 
name : Grier v. Huston, 8 S. & R. 402, 404 ; Beeson v. McNabb, 
2 Pa. 422, 424; Solliday v. Bissell, 12 id. 347, 350; Seip v. 
Drach, 14 id. 352, 356; Stephen v. Cotterell, 99 id. 188, 191. 
What possible concern, then, is it of defendant's how this note 
was taken, or whether the consideration given for it by the 
payee came directly out of her pocket or out of the estate of 
which she was executrix, but which belonged in truth and in 
equity to her? Neither, even treating the defendant as a 
surety, is he in a position to defend on the ground of repre- 
sentations made to him by Meno as to the purpose, etc., of 
the transaction, in the absence of proof of notice thereof to the 
plaintiff: Lane's App., 112 Pa. 499; Johnston v. Patterson, 114 
id. 398; Rothermal v. Hughes, 134 id. 510, — supposing those 
representations could be regarded as material or important. 

The accuracy of the point reserved, on which judgment 
n. o. v. is asked, is of course to be tested by an examination of 
the evidence : Boyle v. Mahanoy City, 187 Pa. 1, 9. So tested, 
it means and at the trial and on the argument was understood 
to mean, that only to the extent of $500 had the consideration 
given by plaintiff for the note come immediately from her own 
individual funds. That is conceded, but, as has been seen, is 
not conclusive under the undisputed evidence as to the re- 
mainder of the consideration. The point reserved, therefore, 
warrants no judgment contrary to the verdict. Under the 
principles stated there appears to be no escape from the lat- 
ter, and therefore — 

The rules to show cause are discharged. 



BRIDEGAM vs. BLAND. 

Magistrates' Courts — Appeal — Trial — Defective Service — Arrest of 
Judgment — Practice. 

The taking of an appeal from the judgment of a magistrate is a 
waiver of objection to the jurisdiction of the magistrate based on de- 
fective service of the summons, and therefore is not a valid reason 
for arrest of judgment after trial and verdict. 



Digit 



zed by G00gle 



BERKS COUNTY LAW JOURNAL. 51 

Same — Transcript Treated as Declaration. 

Under the law appeals from judgments of magistrates are to be 
tried and decided upon their facts and merits only, and where de- 
fendant goes to trial without compelling plaintiff to file a declaration 
he cannot ask for arrest of judgment on the ground of the failure of 
the transcript to disclose a good cause of action. 

In the Court of Common Pleas of Berks County. 

No. 81 April Term, 1911. 

Rules by defendant for new trial and in arrest of judgment. 

Stephen M. Meredith for defendant and rules. 

J. Milton Miller for plaintiff. 

Opinion by Endlich, P. J., October 25, 1913.— Suit was 
brought by plaintiff against defendant before a magistrate for 
$27.21 as "due on book account/' and upon hearing, at which 
plaintiff appeared but defendant did not appear, judgment was 
entered for plaintiff. Thereupon defendant appealed and sub- 
sequently in this Court pleaded non assumpsit. When the cause 
was called for trial, defendant asked leave to withdraw his plea 
and substitute a plea to the jurisdiction on the ground that the 
service of the summons issued by the magistrate was shown by 
the transcript, which, under Rule VI., sec. 1, stood as plaintiff's 
declaration, to have been defective. The taking of an appeal be- 
ing, under such decisions at Woodring vs. Forks Tp, 28 Pa. 355, 
a waiver of objections to the jurisdiction of the magistrate (not 
arising from the nature, etc., of the claim: see Hilbert vs. Wan- 
ner, 3 Berks Co. L. J. 80, and cases cited) and particularly of 
objections based on defective service of the magistrate's sum- 
mons: Jones vs. Canal Co., 10 Phila. 570, the defendant's motion 
was overruled, the cause tried (defendant taking no part in the 
trial), and a verdict rendered for plaintiff. Thereupon defend- 
ant obtained these rules, — the application for arrest of judgment 
being based on the alleged defective service of the summons, 
upon the refusal to allow the substitution of the plea referred 
to, and upon an alleged failure of the transcript, treated as a 
declaration, to disclose a good cause of action — and the appli- 
cation for a new trial virtually upon the same matters, together 
with a claim that the verdict was too high. 

The objection to the service requires no further discussion. 
If waived by the appeal, of course, there would have been no 
propriety in allowing it to be raised by the plea tendered, and 
the refusal of the latter could not be error; nor, for the same 
reason, can any of this be now made a ground for arresting judg- 
ment on the verdict. As for the sufficiency of the transcript as 
a declaration, it was, under the Rule mentioned, open to defend- 
ant to call on plaintiff to file a declaration. He did not choose 
to do so. In these circumstances the statutorv direction: see 
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Weiler vs. Kershner, 109 Pa. 219; Seiverd vs. Wolfinger, 2 Berks 
Co. L. J. 48, requiring appeals to be tried and decided upon their 
facts and merits only, is an adequate answer to the defendant's 
contention. The allegation that there was a charge of interest 
upon interest in the figuring of the verdict is not clearly borne 
out by an inspection of the testimony. On the contrary, the 
mistake suggested seems to have been avoided in the computa- 
tion of plaintiff's demand. 

The conclusion is that there is no warrant for granting 
either of the defendant's applications, and therefore — 

The rules to show cause are discharged. 



KNEPPERvs. STOUDT. 

Trial — Province of Court and Jury* 

Upon an issue falling exclusively within the province of the jury 
there is no rule of law which the Court can apply to test the accuracy 
of their findings, and a new trial will not be granted, even though a 
different conclusion might possibly have been warranted by the evi- 
dence. 

In the Court of Common Pleas of Berks County. 

No. 35 August Term, 1912. 

Rule by defendant for new trial. 

Peter D. Wanner for defendant and rule. 

Edward D. Trexler for plaintiff. 

Opinion by Endlich, P. J., October 25, 1913.— The ques- 
tions in this case were whether the plaintiff had, at the request 
of his mother, made certain improvements upon and for the 
benefit of her property, paying the cost out of his pocket, upon 
an agreement with her for his reimbursement, and if so, 
whether and to what extent he remained unpaid. What pass- 
ed between the plaintiff and his mother was by word of mouth. 
Hence what it was and what was the meaning of it, were to be 
determined by the jury: Maynes vs. Atwater, 88 Pa. 496. In- 
deed, under the evidence the entire case was purely for the 
jury, and it was submitted to them in a charge which was 
not excepted to at the trial and of which no criticism is made 
in the reasons filed in support of this rule. The jury found 
that what passed between plaintiff and defendant constituted 
a promise by defendant to repay the plaintiff, that he laid out 
the money needed, that he had not been repaid, and that he 
was entitled to recover a certain amount. Possibly a different 
conclusion might have been warranted by the evidence; but 
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upon an issue falling exclusively within the province of the 
jury there is no rule of law which the Court can apply to test 
the accuracy of their finding: Trust Co. vs. R. R. Co., 160 Pa. 
590, 600. That principle is decisive against the defendant's ap- 
plication for a new trial in this cas«. 

The rule to show cause is discharged. 



AUCHENBACH vs. AUCHENBACH. 

Divorce— Desertion. 

Where a husband and wife are living together and the husband 
desires to move to another house in a different section of the same 
town and he asks her to do so, and no good reason is shown why she 
should not and could not do so, her refusal to go with him constitutes 
desertion. 

In the Court of Common Pleas of Berks County. 

No. 16 April Term, 1912. 

Rule by respondent for new trial and for judgment n. o. v. 

Joseph R. Dickinson for respondent and rule. 

William J. Rourke and W. B. Bechtel for libellant. 

Opinion by Wagner, J., November 3, 1913. — In this di- 
vorce proceeding the jury found the answer "Yes," to the ques- 
tion: 

"Did Gertrude E. Auchenbach, respondent, on or about the 
eleventh day of January, A. D. 1910, wilfully and maliciously and 
without any just or reasonable cause, desert the libellant, George 
W. Auchenbach, and persist in said desertion from January 11, 
1910, for the period of two years and upwards." 

Respondent filed reasons for a new trial and also for judg- 
ment n. o. v. The motion for a new trial was withdrawn on 
October 15th, 1913. 

We will assume, for the purpose of considering the merits 
of the case, that the question whether this issue should have 
been taken away from the jury and determined by the Court, 
can be raised in a divorce proceeding, upon a rule for judgment 
n. o. v. In determining this question the respondent's contradic- 
tory testimony is eliminated, and the question is whether the 
evidence submitted, if believed, was sufficient to warrant the jury 
in finding the issue for libellant: Duffy vs. York Haven W. & 
P. Co., 233 Pa. St. 107-111. 

Libellant testified that they were married on April 10th, 
1909, and lived at 1727 Haak Street, Reading, two doors away 
from the home of her parents; that there was continual inter- 



Digit 



zed by G00gle 



54 BERKS COUNTY LAW JOURNAL. 

ference by her parents; that for this reason, prior to January 
10th, 1910, upon at least three occasions, he had asked his wife 
to move to another part of the city and that she each time re- 
fused. On the 11th of January, 1910, he asked her to move to 
another part of the city and she again refused, every time stat- 
ing that she positively would, not leave her parents or move to 
any other section of the city than that in which they lived. Im- 
mediately after this last refusal he removed all his furniture and 
left,, telling her that when she was ready to live with him in an- 
other part of the city that she should let him know, that he was 
ready to furnish the house at any time for her. On cross-ex- 
amination he testified that when he made this last request that 
his wife should go with him to another part of the city, that he 
did not at that very time have a place to take her. 

Although he may not have had a place to which to take his 
wife just at the very time that he asked her to go with him, yet 
this must be considered in connection with his other testimony 
that he had at least three times before the separation asked his 
wife to go with him and that she at all times refused, giving as 
the reason that she would not move to another part of the city 
than that in which her parents were living, and not that the 
libellant had no place to which to take her. There is nothing in 
the testimony to indicate that the request to remove was not 
made in good faith and to get away from what the libellant 
claimed was the cause of their troubles. The question of wheth- 
er he had a place to which to take his wife never arose. We 
have a right to presume from the testimony of the character of 
the libellant, from his former conduct and the provision that he 
had made for his wife heretofore, that if she had assented he 
readily could and would have procured a suitable place in an- 
other part of the city to which to move. We do not consider 
that after these repeated refusals thus made it was necessary for 
him in some other part of the city to first actually rent a place to 
which to go before her refusal to go with him could operate as 
an act of desertion. He was not obliged to do a useless thin^. 

In June following the separation respondent had libellant ar- 
rested for non-support, and a temporary order for her was made 
at the hearing. The Court requested the parties to get together. 
The libellant stated that he was willing. When the question was 
put to respondent she replied that she positively refused to live 
with him. Notwithstanding, he rented a house on June 9th, 
1910, at 472 Tulpehocken street, for the purpose of there going 
to housekeeping with his wife, and he paid rent therefor to Oc- 
tober 1st. He testified that it was a nice home, had three rooms 
and a cookery downstairs, and three sleeping rooms and a bath 
upstairs. He then made arrangements through his counsel to 
meet his wife for the purpose of getting her to agree to move to 
this place. It was arranged that they meet at the office of her 
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counsel at 7 :30 o'clock in the evening. He testified that he came 
there four minutes late, at 7:34, and that her counsel informed 
him that she had left four minutes before. On August 9th 'he 
wrote to her the following letter : 

"Dear Wife: 

Meet me at the house I rented for us, on this Wednesday 
evening at half past seven o'clock. We can then arrange to go 
to housekeeping. I have been ready since July 1st, 1910. We 
need no lawyers. The house you know is No. 472 Tulpehocken 
street. Affectionately yours, 

YOUR HUSBAND." 

In answer to this he received a letter that the house was an 
unoccupied one, in a very lonely place and that she thought he 
could find a place in the heart of the city. He then stated that 
he went to her home on August 13th and asked her whether she 
was ready to live with him in another part of the city other than 
472 Tulpehocken street, and that she again refused. In August 
they were again in Desertion Court, and the case continued to 
enable him to make further efforts to get together. On August 
27th he took her to a new house on Birch street and she refused 
to there go to housekeeping with him. This Birch street house 
had three rooms and a cookery downstairs, and three rooms and 
a bath upstairs. He afterwards took her to a house on Eisen- 
brown street, having three rooms on the first floor and three on 
the second floor, and an attic. The house did not suit her and 
she refused to go with him there. On October 1st he went with 
her and showed her an apartment at 219 South Fourth Street. 
She refused to live with him there. Again the only reason she 
gave for these repeated refusals was that her parents did not 
want her to live in any other section of the city, and she did not 
want to live in any section of the city other than that occupied 
by her parents. Since then she has remained away from him, 
has never written to him, offered to come back, or asked him 
to live with her or go to housekeeping with her, or in any way 
whatever either directly or indirectly has she communicated with 
him. The request made by the husband to move was a reason- 
able one, and there is nothing in the evidence to show that she 
should not and could not have complied with it. It is the duty 
of the wife to go with her husband, and the refusal to do so, ex- 
cept for just and reasonable causes, which do not exist in this 
case, constitutes desertion: Beck vs. Beck, 163 Pa. St. 649; 
Cutler vs. Cutler, 2 Brewster 511; Angier vs. Angier, 7 Phila. 
305; Bishop on Marriage & Divorce Sec. 515. The question of 
this desertion, together with the continuance thereof, was one to 
be determined by the jury, and we consider that the evidence was 
sufficient to warrant the jury finding as it did. 
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We have treated this case upon its merits, and on account 
of the conclusion at which we have arrived, it is unnecessary for 
us to consider the question of whether in a divorce proceeding 
the respondent can, under the act of April 22, 1905, P. L. 286, 
upon a rule for judgment n. o. v., raise the questions attempted 
to be here raised. 

Rule discharged. 



COYLE vs. PRETZFELD, et al. 

Landlord and Tenant— Repairs to Building — Constructive Eviction — 
Opening Judgment Entered on Lease. 

Defendants leased from plaintiff on August 30, 1910, a factory 
building for the term of 10 years and 6 months, agreeing to pay for 
the term $26,370, in specified monthly installments. The lease pro- 
vided that "lessees confess judgment for the rent reserved for said 
term" and contained an acknowledgment by the lessees that "the said 
premises are in fit and proper condition and in every way suitable and 
satisfactory." Defendants occupied the premises until September 30, 
1912, when they notified plaintiff that by reason of certain acts done 
by him in placing posts in the building, they claimed an eviction. They 
returned the key with the notice, and left the premises. Subsequently 
plaintiff entered judgment on the lease against defendants for $26,370, 
giving credit for $4,680, the amount of rent paid. Defendants filed a 
petition asking that the judgment be stricken off; that it be opened and 
the petitioners admitted to a defence; and for such other and further 
relief as might be just and equitable. The testimony showed that they 
intended to install additional looms in the building, in which there was 
already considerable vibration, and that the Building Inspector had 
notified them that it would not be safe to do so, and that they then re- 
quested the plaintiff to repair the building to meet the requirements of 
the Building Inspector; that after several further requests by defend- 
ants to the plaintiff to have the repairs made the plaintiff had them 
made by putting posts on different floors to strengthen the building in 
accordance with plans approved by the Building Inspector. That after 
the completion of the work defendants remained in possession of the 
building and used it for nearly six months without complaint, and that 
it was only when they reduced their operations to two mills in two 
other cities that notice was given to the plaintiff that they claimed 
a constructive eviction. Defendants* contention that the placing of 
the posts forced the floors out of alignment, making them uneven and 
unfit for the placing of other looms was negatived by testimony of 
certain of their own witnesses. Other testimony showed that the 
vibrations in the building ceased to some extent after the placing of 
the posts. 

Held, That the testimony was not sufficient to warrant the submis- 
sion of the question of constiucxive eviction to a jury. Rule discharged. 

Same — Eviction. 

It is only where an act of the landlord deprives his tenant of that 
beneficial enjoyment of the premises to which he is entitled under th<=» 
lease, that it will amount in law to an eviction and will suspend the 
rent. 

In the Court of Common Pleas of Berks County. 

No. 219 February Term, 1913, J. D. 

Rule by defendants to open judgment. 
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Walter B. Freed and Cyrus G. Derr for defendants and 
rule. 

C. H. Ruhl and E. H. Deysher for plaintiffs. 

Opinion by Wagner, J., November 3, 1913. — The defend- 
ants leased from the plaintiff on August 30, 1910, a certain 
three-story brick building with brick and frame additions 
situate on the west side of Moss Street, being Nos. 228-240, 
for a term of ten years and six months to date from August 
1, 1910. The lessees agreed to pay for said term twenty-six 
thousand three hundred seventy dollars in monthly install- 
ments of one hundred ninety-five dollars each to the first of 
February, 1916, and the monthly sum of two hundred and 
twenty-five dollars from February 1, 1916, to February 1, 1921. 
The lease contained the provisions that the "lessees confess 
judgment for the rent reserved for said term, ,, and that said 
lessees "hereby acknowledge that the said premises are in fit 
and proper condition and in every way suitable and satisfac- 
tory/' The lessees covenanted to make all repairs, except 
those in case of fire. 

The defendants occupied the premises from August 1, 
1910, until September 30, 1912, When they, by their attorney, 
notified plaintiff that by reason of certain acts done by him, 
the plaintiff, by placing posts in the building, the defendants 
considered that an eviction, and with the letter returned the 
key. Prior to this notice the defendants had already removed 
the greater part of their machinery from the building. This 
letter was the first intimation that plaintiff had of this claim 
of eviction by reason of the repairs made to the building 
during the preceding April. On February 25, 1913, under the 
power contained in the lease, plaintiff entered judgment 
against the defendants for $26,370 and gave credit thereon 
for $4,680, the amount of rent paid to October 1, 1912. This 
judgment, by petition filed April 9, 1913, the defendants ask 
to be stricken from the record, to be opened and the petitioners 
admitted to a defense, and such other and further relief as may 
be just and equitable under the circumstances. 

The ground for the opening of this judgment, as alleged 
^ the petition, is an eviction in that the plaintiff, against the 
protest of the petitioners, installed a number of posts, piers 
and columns on different floors of the building upon the prem- 
ies, and that by reason thereof the floor space was so cut up 
as to interfere and make it imposible for the lessees to carry 
°ut their plans in the arrangement of their looms by reducing 
the floor space thirty-three per cent., and that the posts forced 
the floors out of alignment, making them unfit and uneven 
*°r the placement of lessees' looms. 
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An examination of defendants' testimony clearly shows, 
by reason of defendants' claim of the vibrations of the build- 
ing and the intention on their part to install additional looms, 
and the notice that they had received from the Building In- 
spector that it would not be safe to install this additional 
machinery, that they requested the plaintiff to repair this 
building so as to meet the requirements of the Building In- 
spector. Eugene W. Pretzfeld, one of the defendants, testi- 
fied that on January 26, 1912, they received a letter from Mr. 
Richard Starke, their superintendent of the Reading mill, in 
which the witness was informed that the Building Inspector 
had been in the mill and that "he seemed doubtful of building 
being in condition for more machinery/' That on January 
30th they received a telegram signed by Starke that the Build- 
ing Inspector had reported that the interior of the building 
must be rebuilt. The witness testifies that on the day after 
the receipt of this telegram he came to Reading and called up 
the plaintiff; that Mr. Coyle came to his office, whereupon he 
informed him what Mr. Starke had told him and what the 
Building Inspector had found as to the condition of the build- 
ing and that he, the witness, told him, the plaintiff, that "it 
was up to him (the plaintiff) to take the matter up at once 
and give it very serious attention," and that he (the witness) 
, "under no circumstances, would be responsible for the help 
if any accident occurred ;" that the plaintiff replied that he 
would look into the matter, and this ended the conference. 
On February 6, 1912, defendants wrote a letter to the plain- 
tiff in which they say : 

"Our mill reports that as yet no workmen have started 
to make the repairs to the building as reported by the Build- 
ing Department would have to be made. 

"We have been notified that the building is absolutely 
in want of support, and we would thank you to get busy on 
this job, and lose no time, as we do not wish to have any 
trouble. There is entirely too much vibration which affects 
our goods materially, and also affects our employees. 

"We would thank you to reply as to when you will 
begin to make these repairs. " 

This letter is a plain request from defendants to plain- 
tiff to have the repairs made as reported by the Building De- 
partment would have to be made. 

Eugene W. Pretzfeld testified (N. of T., page 16), that for 
sometime thereafter nothing was done. On March 20th de- 
fendants wrote to both Mr. Coyle and Andrew J. Grove, the 
Building Inspector. In the letter to plaintiff, defendants say: 
"We have this day written to Mr. Andrew J. Grove that 
we have placed additional machinery in our mill on the sec- 
ond floor, and that you so far have done absolutely nothing 
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to reenforce the building and stop the vibration. The Build- 
ing Inspector made the statement to our Superintendent 
that the building was unsafe, and that the vibration was a 
serious matter. We will take absolutely no chances with 
our employees, and seriously believe that an accident is due 
within a reasonably short time, as the vibration is steadily 
increasing. 

"We will be compelled to take the matter higher up 
unless something is done at once, as we feel we have been 
more patient than is reasonable, considering that an acci- 
dent is due, and absolutely must come. Your letter of the 
8th inst. may relieve you for the present, but it does not take 
care of our side of the case. We suggest that the only thing 
to do is to get busy at once, and support the building as it 
ought to be supported." 

In defendants' letter of this date to Andrew J. Grove, the 
Building Inspector, they wrote : 

"We herewith beg to notify you that the vibration in 
the mill building which we occupy at 234 Moss St., is stead- 
ily increasing, and again we wish to caution you that we fear 
a serious accident at any time. Your letter of the 8th ult. 
led us to believe that this matter would receive prompt at- 
tention, but as yet nothing whatever has been done, so far 
as making repairs of any nature. You said in this letter of 
February 8th, that you would positively not allow any further 
live load on the floors of this building, etc. We have been 
compelled to put in more machinery on the second floor, and 
it is our intention to install more machinery, but cannot do 
so until you, as the Building Inspector, enforce your letter of 
the 8th ult. We do not believe that our landlord will do one 
single thing unless he is compelled to. 

"We are keeping all of these letters on file to use as 
evidence in case any accident occurs, and furthermore wish 
to state that unless repairs of such a nature as you explained 
to our Superintendent will be made within a reasonably short 
time, we will be compelled to find other means of enforc- 
ing your decree. We think we have been extremely patient 
so far as we do not wish to cause any trouble whatever, but 
it is due us, and due our employees, that these repairs be 
made at once." 

In view of this correspondence and defendants' testimony 
it is clear that the going upon the premises by the plaintiff for 
the purpose of making repairs to strengthen the building was 
with the authority, request and assent of the defendants. In 
the letter of March 20th we have a request, demand and threat 
by the defendants to the plaintiff to make repairs, to 
strengthen the building for the installation of more ma- 
chinery and to lessen the vibration. The defendant complains 
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of the manner in which these demanded repairs were made and 
claims that therein lies the eviction, in that the result of the 
insertion of the posts forced the floors out of alignment, making 
them unfit and uneven for the placement of lessees* looms. 
How is this particular alleged result of the insertion of the 
posts supported by defendants' witnesses? Herbert R. Heck- 
man, a civil engineer, testified that there was a variation 
in the elevation of the floor, that is, that it was lower in the 
central part than at the part along the wall. When asked by 
defendants' counsel (N. of T., page 5,) whether there was any 
indication what the posts had to do with making the floor that 
way, witness answered that he did not know whether the posts 
did that, or how far they lowered the floor and that there was 
nothing to indicate that the posts had done this. Richard 
Starke, the Superintendent of the Reading mill, another of de- 
fendants' witnesses, testified, (N. of T., page 38) : 

"Q. Was the floor uneven after the posts were put in? 
A. Well, it was uneven before and it wasn't level after they 
were put in, that is one sure thing. 

Q. Was it more or less uneven after they were put in? 
A. I believe it was more uneven before they were put in. 

Q. More uneven before they were put in? A. Yes, 
sir." 

There is no testimony in the case to contradict this state- 
ment of defendants' own witness. They therefore clearly refute 
the allegation in the petition to open the judgment that the in- 
sertion of the posts forced the floors and timbers supporting 
the -same out of alignment, making them unfit and uneven for 
the placing of the lessees' looms. For the unevenness of the 
floor prior to the repairs plaintiff can in no wise be held re- 
sponsible. Eugene W. Pretzfeld testified, on pages 23 and 24, 
N. of T., that he was perfectly familiar with this building be- 
fore he executed this lease, and that he had examined and occu- 
pied the premises. The fact is that defendants occupied the 
premises for one month prior to the execution of the lease, that 
is, from August 1, 1910, to August 30, 1910. If his testimony 
on pages 23 and 24 is to be believed, and the allegation in the 
lease signed by defendants "that the said premises are in fit 
and proper condition and in every way suitable and satisfac- 
tory," be true, then such unevenness as existed must have 
been known to defendants prior to the execution of the lease 
and must not have seriously affected their operations. 

Defendants' petition also states that these posts were 
placed against the protests of the petitioners. The letters al- 
ready referred to clearly show that the building was to be re- 
paired so as to meet the views of the Building Inspector and 
that this was the demand and request that the defendants 
made upon the plaintiff. There is no testimony whatever to 
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show that the placing of the posts was not in accordance with 
the requirements of the Building Inspector. On the contrary, 
D. Elmer Dampman, the contractor, (N. of T., page 51,) testi- 
fied: 

"I went there and measured up the building, took the 
sizes of the wall timbers, the joists, looked at the walls, 
looked at the foundation, took the number of machines in 
the place, figured out their weight to find out the strength 
required, and after I found that out I made a plan which I 
submitted to the Building Inspector, and he accepted it. 
Also, on page 54: 

"When I made this plan I had in mind strut rods, and 
the Building Inspector wouldn't accept it; he said no, he 
didn't think it was the right way to do the thing, we should 
put posts in, I did put one strut rod in." 
On the same page, when questioned by defendants' counsel, this 
witness testified: 

"Q. You did it in accordance with the instructions of 
the Building Inspector? A. I made plans and submitted 
them to the Building Inspector and he said that was right. 
I had made two, took it in two different ways. 

. Q. You did the work in accordance with that? A. In 
accordance with that, yes, sir. 
The Superintendent, on page 37, also testified: 

"Well, the complaint was made, and the Building In- 
spector insisted on them putting them in where he had made 
the plan." 

The defendants demanded, after the building had been de- 
clared unsafe by the installation of additional looms, that it be 
made safe. What plaintiff did was to comply with this request of 
the defendants. The building was made safe not merely for this 
machinery already placed, but for the contemplated installation 
of subsequent additional looms. The vibrations complained of 
also to some extent ceased, and thus the interference with the 
work by reason thereof was done away with. (N. of T., page 
45.) That is, the beneficial enjoyment of the premises is plainly 
increased, and not decreased. It is only where an act of the 
landlord deprives his tenant of that beneficial enjoyment of the 
premises to which he is entitled under the lease, that will amount 
in law to an eviction and suspend the rent: McSorlev vs. Allen, 
36 Pa. Sup. Ct. 271, 273; Hoeveler vs. Fleming & Co., 91 Pa. 
St. 322; Oakford et al. vs. Nixon et. al., 177 Pa. St. 76. That 
the defendants were satisfied with the increase of beneficial en- 
joyment is evidenced by the fact that from the completion of this 
work, that is, from April 15th to October 1st, the defendants 
continued upon the premises and paid rent without complaint. 
(PretzfekTs testimony, N. of T., page 29.) It was only when 
they reduced their operations to two mills, (N. of T., page 30), 
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the one in Paterson and one in Lebanon, that notice was given 
to the plaintiff of a constructive eviction by the acts of repair 
done in April. 

We consider that the undisputed facts in this case are not 
such as would warrant the submission of the question of con- 
structive eviction to a jury. Even if there were any merit in 
this claim of constructive eviction, which we do not consider 
there is, it was too late, after remaining in possession of the 
premises for three and one-half months, and without complaint 
monthly paying the rent, to then set up this claim. 

Rule discharged. 



SCHMECK vs. MUHLENBERG SCHOOL DISTRICT et al. 

School Directors — Division of Compensation of Treasurer and Secre- 
tary Among Directors — Equity — Costs. 

A tax-payer's bill was brought against the six school directors 
of Muhlenberg School District alleging that they had entered into an 
unlawful arrangement pursuant to which the compensation of two of 
them, the Treasurer and * Secretary, was fixed, and such compensation 
was divided between these officers and the remaining school directors, 
so that the defendants other than the Treasurer and Secretary, though 
under the law entitled to no compensation, received a part of the com- 
pensation they had assisted in fixing. At trial the evidence showed 
that there was a custom of long standing to give the two offices to 
the members of the Board in rotation; that the compensation was 
fixed- annually, and had been the same for a number of years; that 
it had been the practice of the Treasurer and Secretary, upon its re- 
ceipt, to distribute, gratuitously, part of it to the remaining members 
of the Board in amounts of $10.00 or $15.00 each; that this distribu- 
tion was a voluntary matter on the part of the officers without any 
prearrangement or antecedent, bargain or understanding among fhe 
directors; and that the amount of the officers' compensation was not 
fixed with reference to it, nor was its fixing influenced by any expecta- 
tion of such distribution. Held: dismissing the bill, that there was no 
adequate proof of a fraudulent agreement by defendants; that it must 
be considered that the money received by the Treasurer and Secretary 
was lawfully received by them as their own, and that their voluntary 
division of it thereafter, was not unlawful, though such a practice was 
indefensible and should not have been countenanced; and that the 
costs should be paid by the defendants because their conduct oc- 
casioned and justified the litigation. 

Costs — Equity. 

In equity the disposition of costs rests in the sound discretion of 
the Court according to the justice of each particular case. While they 
ordinarily fall upon the losing party, they are, by way of exception to 
the rule, properly placed on the winning party when his conduct oc- 
casioned and justified the litigation. 

In the Court of Common Pleas of Berks Conn y, i i Equity. 

No. 1090 Equity Docket, 1912. 

Taxpayers' bill against School Directors. 

C. H. Ruhl and Cyrus G. Derr for plaintiff. 
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Wm. J. Rourke for defendants. 

Opinion by Endlich, P. J., November 3, 1913.— 

I. FINDINGS OF FACT. 

1. Nelson L. Rothermel, E. D. Hahn, Allen E. Faust, 
John Shipe, Henry F. Kramer and Daniel D. Becker, defend- 
ants, were at the time of the filing of this bill School Directors 
of Muhlenberg Township School District, Berks County, 
Rothermel having served in said office continuously for about 
5 years, Hahn, Shipe and Kramer for about 13 years, Faust 
for about 3 years, and Becker for about 7 years, and Kramer 
being the Treasurer and Hahn the Secretary of the board, 
so constituted by it in accordance with its custom of long 
standing to give those offices (to Which a compensation is 
attached) to all of its members in rotation, 

2. The compensation of the Treasurer and Secretary 
was fixed annually by the said directors, and for a considerable 
period had continued to be and in June, 1911, was, that of the 
Treasurer 2 per cent, upon the moneys passing through his 
liands, amounting to about $127, and that of the Secretary 
$100 per year; which compensations were regularly paid and 
allowed to said officers by the said directors. 

3. For a number of years prior to June, 1911, it had been 
the practice of the Treasurer and Secretary, upon the receipt 
of their compensation, to distribute, gratuitously, part of the 
same to the remaining members of the board, in amounts of 
$10 or $15 each, and about June, 1911, this was done, as usual, 
the defendants Rothermel, Faust and Becker receiving such 
sums from both Treasurer and Secretary, and Shipe and Hahn 
from the Treasurer. 

4. The distribution mentioned in the foregoing finding 
to the defendants named therein was made by the Treasurer 
and Secretary as a purely voluntary matter on their part, 
without any pre-arrangement or antecedent bargain or under- 
standing among the parties looking towards it as something 
either expressly agreed upon or consciously contemplated by 
them ; nor was the amount of either of the said officers' com- 
pensation fixed with reference to, or its fixing influenced by, 
any expectation of such distribution. 

II. DISCUSSION. 

The bill in this case is filed as a taxpayers' bill. The 
allegation of its fourth paragraph of illegality, irregularity 
and misfeasance in connection with the erection of a school 
liouse, was, together with the corresponding part of the pray- 
ers, abandoned at the argument. The allegation which is 
pressed is that set forth in the third paragraph charging the 
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defendants with having entered into an unlawful arrange- 
ment, "pursuant to which'' the compensation of one of them as 
Treasurer was fixed at a certain percentage on moneys pass- 
ing through his hands, and the compensation of another of 
them as Secretary a,t a certain sum for the year, "and the said 
compensation" of each "was divided between the said officers 
and the remaining school directors/' so that the defendants, 
other than the Secretary and Treasurer, though under the 
law entitled to no compensation, "received a part of the 
compensation of the Treasurer and Secretary, which compen- 
sation they had assisted in fixing." This is a charge of fraud, 
of corrupt prearrangement for sharing official salaries yet to 
be fixed, of a fixing of them with that arrangement in view, 
and of the consummation of the wrong contemplated — a charge 
to be treated seriously, no matter how trifling the amount in- 
volved. If sustained by the proofs, it would necessarily vitiate 
the entire transaction, nullify the fixing of the compensations 
in question, forbid their payment, and require a decree upon 
all of the defendants who were parties to and profited by the 
arrangement to restore to the School District whatever they 
had received "pursuant" to it. It would not, as suggested 
by defendants' counsel, have to appear that the compensa- 
tions were greater than they previously had or reasonably 
ought to have been. The law forbids school directors to 
receive any compensation for their services. If it be true that, 
in advance of the fixing of the Treasurer's and the Secretary's 
pay, they had a bargain with these officers to fix it at a certain 
sum, nc matter what that was, and to divide it, and carried 
out that bargain, they were violating the statutory prohibition 
and practicing a fraud upon the School District, whereby 
money belonging to it was to be and was transferred by indi- 
rection to them who were its guardians and trustees. In 
such case the money taken from the School District would 
remain its property, reclaimable by it, or for its benefit at the 
suit of a taxpayer, and the defendants could not retain any part 
of what they got. All of this seems too plain; not to say ele- 
mentary, to require elaboration or the citation of authorities. 
But in order that it be controlling, it is equally manifest 
that the facts must show the existence of the fraud upon 
which the result pointed out is predicated; and that would 
seem to involve, as an essential ingredient, the establishment 
of just what is charged, i. e., a pre-arrangement looking to the 
division of the compensation to be allowed the officers, -?s 
something either expressly agreed upon or at least con- 
sciously in the contemplation of the defendants and so acted 
upon by them. The learned counsel for plaintiff insist that 
all this is to be inferred from the circumstances that a prac- 
tice of this sort had sprung up and continued for some years 
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prior, and that the acts of defendants accorded with the same. 
Xow, it is of course true that fraud may be proved indirectly 
by facts and circumstances clearly established warranting an 
inference of its existence: Brinks v. Heise, 84 Pa. 2-16; Lowe 
v. Dalrymple, 117 id. 564; Jones v. Lewis, 148 id. 234. But 
it must be proved: it cannot be presumed: Snayberger v. 
Fahl, 195 id. 336, 31*2 — nor is the opportunity to commit it 
proof of it: Sawyer v. Pittsburgh, 217 id. 17, 20, any more 
than are circumstances of mere suspicion: Mead v. Conroe, 
113 id. 220, 228; Sloan v. Johnson, 20 Pa. Super. Ct. 643, 650. 
Neither can a presumption of fact ever be indulged contrary 
to the evidence: Hays vs. Hays, 6 Pa. 368, 370, or built up 
upon another presumption, as distinguished from a fact fixed 
and ascertained by proof: Douglass v. Mitchell, 35 Pa. 440, 
446; McAleer v. Murrav, 58 id. 128, 135; R. R. Co. v. Henrice, 
'92 id. 431, ,134; DettraV Kestner, 147 id. 566, 572; U. S. v. 
Ross, 92 U. S. 281 ; Manning v. Ins. Co., 100 id. 693. Granted 
that, upon the question of pre-arrangement, etc., what has 
been shown here discloses the opportunity for and suggests 
the suspicion of intentional wrong doing, yet it does not lead 
to the inference of its existence with a degree of cogency 
fairly excluding every other rational explanation, which is 
the test of sufficiency of circumstantial evidence: Wagener 
v. Ry. Co., 235 Pa. 559, 564. (See also Mead v. Conroe, ubi 
supra; Trust Co. v. R. R. Co., 160 Pa. 590, 594). Moreover 
it is denied by the answer (whose effect is not touched by the 
Act 28 May, 1913, requiring bills in equity to be sworn to and 
changing the familiar chancery rule as to responsive answers 
to such) and by the testimony of the defendants, which is 
the only possible direct evidence on the subject. And finally, 
the inference contended for would have to be founded, by 
way of presumption, upon an underlying presumption that, 
wfren the compensation of the Treasurer and Secretary was 
fixed, the defendants had in their minds the practice pursued 
in preceding years and meant to adhere to it. 

We have then here, in view of the denial of the answer and 
under the testimony, a case in which there is no adequate proof 
of that element of fraud which would avoid everything that was 
done in pursuance of it and leave the money paid out of the 
School District's treasury the property of the School District, to 
be restored to it by the defendants. We have a case in which 
it must be considered that money lawfully became due and was 
lawfully paid by the School District to the Treasurer and Secre- 
tary, lawfully received by them as their own, and in part divided 
among and accepted by the remaining individual defendants, in 
conformity with a practice observed by previous incumbents, but 
divided voluntarily and without any antecedent bargain or under- 
taking. It is hardly needful to say that such a practice is inde- 



Digitized by 



Google 



66 BERKS COUNTY LAW JOURNAL. 

fensible and at all events in this instance incapable of being justi- 
fied, as was painfully and abortively attempted at the trial, on 
the pretence of clerical and other assistance in the discharge of 
duties rendered to the officers by the recipients. But after all, 
the money, before it went to the latter, had ceased to be the 
property of the School District, and had become the property 
of the Treasurer and Secretary respectively It is difficult 
if not impossible to conceive, and certainly has not been 
pointed out, on what theory or under what principle it can be 
now decreed to be paid back to the School District. It is, in- 
deed, suggested that the division made by the officers of part 
of their pay may be taken as- an admission that it had been fixed 
at an excessive figure. But, aside from other difficulties in the 
way of the acceptance of this suggestion, the bill avers nothing 
of that sort as a ground of relief prayed, the pleadings make no 
such issue, and on matters not thus raised there can be no de- 
cree: Thompson's App., 126 Pa. 36T ; P. S. V. R. R. vs. P. & R. 
R. R., 160 id. 2?7; Finletter vs. Appleton, 195 id. 340; Luther vs. 
Luther, 216 id. 1; Rittenhouse vs. Newhard, 232 id. 433. 

It would seem to follow that upon the facts found no decree 
can be made in this case as prayed for by the bill, and that the 
latter must be dismissed. But this does not necessarily carry 
with it the defendants' right to or exemption from costs. In 
equity their disposition rests in the sound discretion of the Court 
according to the justice of each particular case: Gyger's App.. 
62 Pa. 73. Whilst they ordinarily fall upon the losing party, 
they are, by way of exception to the rule, properly placed on the 
winning party when his conduct occasioned and justified the liti- 
gation: see Shedwick vs. Church, 160 Pa. 57. It can hardly be 
doubted that that principle applies here. If the idea of the cus- 
tom prevailing in the School Board of Muhlenberg Township 
of giving to its members in rotation the offices of Treasurer and 
Secretary, the only positions to which a compensation is at- 
tached, is to give each of them an opportunity to earn some- 
thing in return for the services rendered by him during his en- 
tire term, then it in itself signalizes a departure at least from the 
spirit and declared policy of the statute forbidding payment of 
any compensation for those services. Manifestly the selection 
of those officers ought to be controlled by considerations of fit- 
ness and efficiency. An allegation (though not substantiated) 
of their inability to perform the duties of their offices without as- 
sistance from the other directors would tend to show an ignor- 
ing of that test ; and an appointment of them avowedly with the 
primary object of enabling them to obtain the compensation at- 
tached to the offices would amount to an admission to the same 
effect. The practice, however, of a voluntary division by the 
Treasurer and Secretary of part of their compensation among 
the remaining members of the School Board, and their accept- 
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ance of the sums thus distributed among them, the purpose and 
effect of which, .as originally conceived, undoubtedly was. to give 
to every member of the Board annually some trifling return for 
his services, was in apparent contravention of the statute, and 
its continuance over a number of years was calculated to arouse 
grave suspicion, and naturally and legitimately invited the in- 
quiry whether what occurred in this instance was in pursuance 
of a pre-arranged scheme of the parties sharing in the distribu- 
tion; and the School District being under the management of 
those parties, and any rights it might have in the premises be- 
ing thus unprotected, it cannot be said 'to have been improper 
for a tax-payer to bring that inquiry into Court, in order to 
determine the facts. It is unfortunate that defendants, whose 
character and high standing are attested by their fellow-citizens , 
repeated selection of them for honorable and responsible office, 
should, however guiltless of conscious wrong, have subjected 
themselves to the appearance of having deliberately acted con- 
trary to law, and that in an intelligent community a practice 
should have sprung up and been maintained for years which 
practically, though in a very small way, circumvented that law — 
which ought never to have been countenanced — and Which, it is 
confidently believed, will be promptly and cheerfully discarded. 
Yet the fact remains that the individual defendants named in 
this bill, by their actions, furnished the grounds warranting the 
institution of the suit and giving color to the allegations upon 
which it is based ; and therefore the costs will have to be borne 
by them. 

III. CONCLUSIONS, 

A — The object of this suit being to compel defendants to • 
pay to the School District the moneys received by them re- 
spectively from the Treasurer and Secretary about June, 1911, 
it was incumbent upon plaintiff to show that their conduct 
amounted to a fraud upon the School District avoiding their 
action in fixing and paying out the compensation allowed to 
those officers, leaving the moneys in question the property 
of the School District, and entitling the latter to a return of 
them. 

B — Though the practice described in Findings of Fact, 3, 
is at variance with the letter, the spirit and the policy of the 
law, yet, there having been no pre-arrangement between the 
officers of the school board and the remaining individual de- 
fendants looking to a division of the compensations allowed to 
the Treasurer and Secretary, either expressly agreed upon or 
consciously contemplated by the parties, and no reference had 
to it or influence exerted by it in the fixing of said compensa- 
tions, there was no such fraud upon the School District as 
mentioned in the foregoing conclusion ; and hence there can be 
no decree requiring the restoration of the moneys to the School 
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District as aimed at by and prayed for in plaintiff's bill, which 
is therefore to be dismissed. 

C — The acts and conduct of the individual defendants hav- 
ing furnished a legitimate reason and proper occasion for this 
litigation the costs thereof are to be imposed upon them. 

And now, November 3, 1913, the Prothonotary is directed 
to enter a decree nisi in accordance with the foregoing deci- 
sion, and forthwith to give notice thereof to the parties or their 
counsel of record, sec. reg. 



CITY OF READING vs. CONSUMERS' GAS CO., 

City Ordinances — Construction — Validity. 

The Councils of the City of Reading passed an ordinance directing 
that every building within the city in which gas is used should be 
equipped with a device for shutting off the supply of gas at the curb- 
line, and providing a penalty for any person neglecting to do so. The 
ordinance did not direct who should install the device, whether the 
owner of the property or the gas company. Held, That the ordinance 
was a penal one and should be construed strictly, and therefore by 
reason of its ambiguity no penalty could be imposed upon defendant 
for failure to obey. 

Penal Ordinances. 

The rule of strict construction, in the case of penal statutes, re- 
quires that, where an act contains such an ambiguity as to leave rea- 
sonable doubt of its meaning, it is the duty of the court not to inflict 
the penalty. 

In the Court of Common Pleas of Berks County. 

No. 54 November Term, 1912. 

Suit for penalty. 

H. P. Keiser, City Solicitor, for plaintiff. 

R. L. Jones and J. Milton Miller for defendants. 

Opinion by Wagner, J., November 3, 1913. — 

FINDINGS OF FACT. 

1. On May 18, 1912, the Mayor approved an ordinance 
previously passed by both Select and Common Councils of the 
City of Reading, which ordinance is : 

"an ordinance 

Regulating the supply of gas and conveying same to build- 
ings in the City of Reading, and providing for the better 
security of life and property in the conveyance and distribu- 
tion of the same, and the providing of a device or devices en- 
abling the shutting off of the supply of gas to such buildings at 
curb line. 
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Section 1. Be it ordained by the Select and Common 
Councils of the City of Reading: That every building within 
the city in which gas is used for illuminating, heating or other 
purposes, shall be equipped with a device or devices which 
shall enable the shutting off the supply of gas to any building 
or buildings from the outside thereof ; such device or devices to 
be placed at the curb line of any such building, and to be 
of such design and construction as to enable such device or 
devices to perform, with reasonable certainty and safety the 
work required to be done thereby, namely, to shut off the 
flow of gas to such buildings. 

Section 2. Any device or devices installed for the pur- 
pose of carrying out the provisions of .this section, shall first 
be approved by the Plumbing Inspector of the City of Read- 
ing, and, after the installation thereof, the control of any such 
device or devices so installed in or upon any building under 
the provisions of this section, shall be under the supervision of 
the Plumbing Inspector of the City of Reading. This applies to 
all property. 

Section 3. Any corporation, individual or parties com- 
ing within the provisions of the foregoing section, who shall 
neglect, fail or refuse to equip any property with a device or 
devices such as are described in the foregoing section, shall 
be fined not less than $50 or more than $100 for each offense, 
to be collected before the Mayor or any Alderman of the city 
according to law. 

Section 4. That any ordinance or part of ordinance con- 
flicting with the provisions of this ordinance, be and the same 
is hereby repealed, so far as the same affects this ordinance." 

2. On September 12, 1912, the defendant company, upon 
the written request of the owner of the property No. 25 North 
6th street, Reading, Pa., installed a gas pipe to convey gas for 
illuminating and heating purposes, leading from the gas main 
of the defendant company on North 6th street into the afore- 
said building to take the place of an old pipe that had pre- 
viously thereto conveyed gas from said gas main to this prop- 
erty. 

3. After the passage of aforesaid ordinance, and before 
the installation of the gas pipe, the Plumbing Inspector of the 
city gave to the defendant company, on May 24, 1912, a certified 

, copy of the ordinance. 

4. When the defendant company, upon the aforesaid 
written request, installed the new gas pipe, it did not place 
a safety device as provided for by aforesaid ordinance. 

DISCUSSION. 

Suit was brought before an alderman to recover from the 
defendant the penalty provided in Section 3 of said ordinance 
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upon the claim that the ordinance had been violated by the de- 
fendant in not placing a device at the curb line for the purpose 
of shutting off the supply at that point. Plaintiff contended that 
under this ordinance it was the duty of the defendant to do so. 
The alderman found in favor of the plaintiff, from which an ap- 
peal was allowed to this Court. By agreement of both parties, 
trial by jury was dispensed with, and the case submitted to the 
Court under the Act of 22 April, 1874, P. L. 109. The facts as 
found in this case are not disputed. The defendant relies upon 
these three defenses : First, that the ordinance is uncertain and 
not specific enough in that it does not designate the person who 
shall place the device, whether the gas company that supplies 
the gas, or the owner of the building who has made the request 
for said installation. Second, that the ordinance is in violation 
of Article IV. of Section 2 of Act of May 23, 1889, P. L. 277, in 
that the bill is not clearly expressed in the title. Third, that 
the ordinance is unreasonable. 

To determine this case it is but necessary to pass upon the 
first of these defences. This ordinance is clearly a penal one, 
and as such, it must be strictly construed. In Endlich on In- 
terpretation of Statutes, Sec. 330, we have: "The rule of strict 
construction, in the case of penal statutes,' requires, that, where 
an act contains such an ambiguity as to leave reasonable doubt 
of its meaning, it is the duty of the Court not to inflict the 
penalty." Also, in Sec. 345: "Statutes * * * which im- 
pose pecuniary burdens, also, are subject to the rule of strict 
construction. It is a well settled rule of law that all charges 
upon the subject must be imposed by clear and unambiguous 
language, because in some degree they operate as penalties." 
See also Walnut Coal Co. vs. Pa. R. R. Co., 237 Pa. St. 410, 418. 

An examination of the first section of this ordinance shows 
the intent of councils, that is, that every building within the city 
in which gas is used for illuminating, heating or other purposes, 
shall be equipped with a device to shut off the supply of gas. It 
states where this device shall be placed. Who shall place this 
device at the curb, whether the owner of the building, who is the 
owner in fee of the ground where the device shall be placed or 
whether it snail be by the company that supplies the gas, is not 
stated. Here is an uncertainty as to whose duty it is to thus 
place this device. This uncertainty is not cleared away by either 
Section 2 or Section 3. Section 2 merely provides that the de- 
vice to be installed shall be first approved by the Plumbing In- 
spector of the City of Reading. Section 3 provides that any cor- 
poration, individual or parties coming within the provisions of 
the foregoing section shall be liable for the penalty. 

We are of the opinion that by reason of failure to desig- 
nate upon whom the duty of placing the safety device rests, this 
defendant cinnot be made the subject of the penalty provided 
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for by the ordinance. Under this view it is not necessary to con- 
sider the other two defences. 

CONCLUSIONS OF LAW. 

1. The defendant company is not subject to the penalties 
provided for in said ordinance, by reason of the failure in said 
ordinance to set forth upon whom the duty devolves of placing 
the safety device as provided therein. 

2. The defendant is entitled to have judgment entered in its 
favor. 

AND NOW, to wit, November 3, 1913, it is directed that 
the foregoing findings of fact and conclusions of law and this 
discussion be filed in the office of the Prothonotary of the above 
Court; and the Prothonotary is hereby directed to forthwith 
give notice to the parties or their attorneys of such filing as ap- 
proved by the Act of April 22, 1874, P. L. 109, Sec. 2. 



KUBACKI vs. RAPAPORT. 

Nuisances — Cesspool — Equity — Injunction. 

An injunction will be granted restraining a continuing private 
nuisance consisting- of percolations into plaintiff's cellar from a cess- 
pool on defendant's adjoining property. 

Choice of Remedy. 

"Whilst plaintiff undoubtedly had a right to proceed in a suit for 
damages, or could have laid his complaint before the Board of Health, 
yet by reason of the continuance and frequency of this unmistakable 
nuisance, his right to select this method of procedure by Bill in Equity 
for an injunction is clear." 

In the Court of Common Pleas of Berks County, in Equity. 

No. 1101 Equity Docket, 1913. 

Bill for Injunction. 

Wm. Rick for plaintiff. 

D. E. Schroeder for defendant. 

Opinion by Wagner, J., November 3, 1913. — 

FINDINGS OF FACT. 

1. The plaintiff is the owner of a lot of ground with a 
two-story brick dwelling house erected thereon, numbered 539J 
Strong Alley, Reading, Pa. 

2. The defendant, Nathan Rapaport, is the owner of a 
lot of ground, together with the building thereon erected, part 
of which building is used for store purposes, and part as a ten- 
ement house, known as 542 South Seventh Street, Reading, 
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Pa. The rear of his premises directly adjoins the premises 
of the plaintiff to the north. 

3. Upon the rear of defendant's premises is located 
a cesspool. The space between it and the rear of plaintiff's 
cellar is about two feet. 

4. Cesspool water and matter percolates from this cess- 
pool through its wall into and through plaintiff's wall, into 
plaintiff's cellar. This causes part of the cellar to be muddy 
and slushy, the walls of the building to be damp, and also 
creates a foul odor. 

5. This percolation of matter from defendant's cesspool 
has been going on from 1910 to the present time. During 
1910 the result consisted mainly in producing dampness. With 
advance of time the percolations have become worse and 
worse, so that since 191? this matter, during a part of the time, 
percolated from defendant's cesspool into plaintiff's prop- 
erty to such an extent as to render it unfit for use, causing 
the tenant who had resided there since 1908 to remove there- 
from on March 2, 1913, because he could no longer stand this 
dampness and foul odor. 

6. Plaintiff's premises has become unsanitary and unfit 
for habitation by reason of this cesspool matter thus perco- 
lating into his cellar, as found in Findings of Fact, Four and 
Five. 

7. Plaintiff notified defendant in 1910, in May, 1911, in 
August, 1911, and on March 5, 1913, before the bringing of 
this suit, of the existence of the facts as found in Findings 
Four and Five, and each time requested an abatement thereof, 
which defendant has failed to do. 

DISCUSSION. 

Plaintiff, in addition to his own testimony, called nine 
witnesses, including Alvin S. Schroeder, the City Health 
Commissioner, to prove that the matter from this cesspool, by 
reason of its close proximity to defendant's rear wall, and its 
necessarily inadequate construction, percolated into plain- 
tiff's cellar from 1910 up to the time of the hearing on August 
25, 1913, causing the cellar and walls to be damp, making the 
cellar mushy and producing foul odors, thus rendering the 
place for the latter part of this time unsanitary and unfit for 
habitation. These witnesses testified in detail as to the filth 
and odors in plaintiff's cellar at the respective times that they 
were upon his premises. They also stated the place from 
which this filth came and the effect that it had upon the 
building. 

It is not necessary to recount this testimony. It unques- 
tionably justifies the aforesaid findings of fact. The testimony 
of these witnesses is not seriously disputed. The only wit- 
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nesses on the part of the defendant, were the defendant, his 
wife, and Charles D. Fisher. Their testimony was really not 
a refutation of plaintiff's contentions, but rather evidence to 
prove that upon several occasions from 1910 to 1913, the cess- 
pool had been emptied. 

The arguments of defendant's counsel bear not so much 
upon the non-existence of this nuisance, or the source thereof, 
as upon the technicalities relating to the method of procedure 
to remedy the nuisance. His contention is that this matter 
is not properly before the court because there was no hearing 
in this case upon the question of jurisdiction as contained in 
paragraphs six and seven of the answer. That the defendant 
having raised the question of jurisdiction, under the Act of 7 
June, 1907, P. L. 440, it was first necessary to hear, pass upon, 
and determine it before proceeding to hear evidence upon the 
merits of this case. The answer to this is that the case was 
heard and determined when this question was disposed of on 
August 25, 1913, at time of trial of Equity cases. After hear- 
ing the argument of counsel for defendant, this order, as 
shown by the records, was made: "Aug. 25, 1913. The ob- 
jection taken by the Defendant in the Sixth and Seventh para- 
graphs of his answer to the jurisdiction of this Court in 
Equity is overruled and it is ordered that the cause be pro- 
ceeded with sec. reg." The defendant at that time contended 
that plaintiff's remedy was not by Bill in Equity, but by an 
action for damages or a proceeding before the City Board of 
Health, to have said Board compel the abatement of this nuis- 
ance. 

On account of the apparent untenableness of this position, 
and because this question had been fully considered by this 
Court (Endlich P. J.,) in two opinions, Winters vs. Cohn, 3 
Berks Co., Law J. 87 and 452, in a similar proceeding for the 
abatement of a nuisance caused by a cesspool, the objections in 
this case to the jurisdiction as contained in the answer were 
overruled, without filing an opinion. In the determination of 
this present matter defendant's counsel again raises the ques- 
tion of jurisdiction, still contending that the method of proce- 
dure must be by an action for damages, or by a proceeding of 
the Board of Health against this defendant. The testimony of 
plaintiff's witnesses clearly shows that what the plaintiff com- 
plains of in his bill, and conclusively proved at the hearing, is 
a continuing private nuisance, continued since 1910 to the 
time of the hearing in August, 1913, and that it became worse 
and worse as time progressed. The merits of this case are 
also with the plaintiff. Whilst plaintiff undoubtedly had a 
right to proceed in a suit for damages, or could have laid his 
complaint before the Board of Health, yet by reason of the 
continuance and frequency of this unmistakable nuisance, his 
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right to select this method of procedure by Bill in Equity for 
an injunction, is clear. In Haugh's Appeal, 102 Pa. St. 42, it is 
held: 

"1. The construction and use of a cesspool or privy, the 
percolations from which contaminate the water in the well of an 
adjoining landowner, used for household purposes, is a nuisance 
per se, not justifiable on the ground of necessity. 

2. The maintaining of such nuisance is actionable at law, or 
it will be restrained by injunction in equity." See also Winters 
vs. Cohn, supra. 

CONCLUSIONS OF LAW. 

1. The facts as found in this case show that prior to and at 
the time of the filing of this bill, and also at the time of the trial 
defendant maintained a nuisance in respect to which plaintiff 
is entitled to relief in equity. 

2. Complainant is entitled to an injunction perpetually re- 
straining the defendant from permitting or suffering any water 
or filth to run or percolate into the cellar located upon plaintiff's 
premises from the cesspool on defendant's premises. 

3. The costs of this proceeding shall be paid by the defend- 
ant. 

AND NOW, to wit, November 3, 1913, the Prothonotary 
is directed to enter a decree nisi in accordance with the forego- 
ing decision, and forthwith to give notice thereof to the parties 
or their counsel of record sec. reg. 



CARLTON vs. LAUER. 

New Trial — False Testimony by Plaintiff. 

Where, in a suit for damages for personal injuries, plaintiff tes- 
tifies that for six weeks prior to the accident he had earned commis- 
sions as a salesman amounting to $75.00 a week and that for seven 
months previous to that time he had made $100.00 a week as a 
salesman for another concern, and after a verdict in his favor based 
upon such testimony the defendant shows by plaintiff's own admis- 
sions given in depositions that by reason of cancellations of orders he 
had actually not received $100.00 a week, but only something over 
$25.00 in his previous employment, a new trial will be granted. 

Same. 

Where a defendant, after a verdict and judgment against him in 
an action of trespass, produces evidence tending to prove that a 
material part of plaintiff's testimony was consciously false, a new trial 
will be granted. 

In the Court of Common Pleas of Berks County. 

No. 26 September Term, 1911. 

Rule by defendant for new trial and for judgment n. o. v 
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Harvey F. Heinly, H. P. Keiser, Cyrus G. Derr and Jos. 
R. Dickinson for defendant and rules. 

Jno. B. Stevens and 'Dumn & Schaeffer for plaintiff. 

Opinion by Wagner, J., November 3, 1913.— Suit was 
brought by plaintiff against defendant for damages on account 
of personal injuries received in the same collapse of the grand 
stand in Lauer's Base Ball Park on July 4, 1911, which was 
made the basis of the suit in Kane v. Lauer, 5 Berks Co. Law 
Journal, 38; 52 Pa. Sup. Ct., 467. 

One of the reasons assigned by defendant for a new trial 
is that plaintiff testified upon the trial that before his employ- 
ment by the Grolier Society, his earnings were $100 a week, 
whereas they were about $25. To dispose of this rule it is 
necessary to consider only this one reason. 

One of the elements of damage was loss of earning power. 
To have this submitted to the jury, it is incumbent upon the 
plaintiff to give proof thereof: Boggess v. Railroad Co., 234 
Pa. St. 379. 390 ; Wallace v. Railroad Co., 195 Pa. St. 127, 129 ; 
McKenna v. Gas Co., 198 Pa. St. 31, 40; McLane v. Pittsburgh 
Rys. Co., 230 Pa. St. 29, 37; Wallace v. Pennsylvania Co. ; *219 
Pa. St. 327, 330. A proper measure of earning power is what 
the injured party's fixed salary is at the time of the injury: 
Boggess v. Railroad Co., page 390, supra. Or, as stated in 
Sedgwick on Damages, 8th Ed., Section 180 : "The most trust- 
worthy basis of damages in such a case is the amount which 
the injured party has earned in the past. This is, however, 
only evidence, from which the jury will be enabled to say 
what the services of such a man as the plaintiff are worth, and 
the jury should distinctly understand that it is not to be taken 
as the necessary and legal measure of damages. * * * 
The question is one not of legal right to the earnings, but 
of the customary receipt of them." It was only, therefore, 
as the jury was given the truth as to what plaintiff earned 
prior to the accident, that the evidence was of value in arriv- 
ing at a just determination of what the loss of earning power 
was. Upon this question the plaintiff, on direct examination, 
testified (N. of T., page 5) : 

"Q. What was your business at the time of this 
accident? A. Salesman. 

Q. W'ho for? A. For the Grolier Society of New 
York and London. 

Q. What was the nature of your employment? A. 
Selling books. 

Q. What were you earning at the time of the acci- 
dent? A. $75 a week. 

Q. How long were you out of employment as the 
result of this accident? A. 11 months. 
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O. Did you earn anything during that time? A. 
Not a cent." 
On cross-examination by Mr. Derr, one of the counsel 
for defendant, plaintiff was asked during what length of time 
he had earned $75 a week, to which he replied : "I had been 
with that firm for six week?. I quit a firm where I was making 
$100 a week. (N. of T., page 17). Also, on the same page, 
he was asked: 

"Q. Yqu say that before that time you had worked 
for a firm and made $100 a week? A. Yes, sir." 
On page 18 the plaintiff testified : 

"Q. How long had you been working for them? A. 
Seven months. 

Q. Seven months? A. Yes, sir. 
Q. Then you got $100 a week? A. Yes, sir. 
Q. And took a job at $75 a week? A. Because 
it was something better. 

O. $75 a week is better than $100 a week? A. 
These books that this firm had was a new book, a new 
proposition." 

On page 19, in answer to his counsel's question: 
"Q. I understand you to say that you left a position 
paying $100 a week and took a position paying $75 a week. 
He answered: 

"A. Yes, sir. The firm I was getting $ 100 a week from 
wasn't as progressive as the firm I went with. The firm that 
I went with had a book out that was something new, some- 
thing that had never been put before the public in the his- 
tory of the world. It was something that was selling reas- 
onably, anybody could buy it, and the manager of the Phila- 
delphia office, who was going to take three western states, 
he told me that I should go with the firm." 

The fact that plaintiff at time of injury may have been earn- 
ing $75 a week, as he had testified in his examination in chief, 
was not conclusive evidence of his earning power. It is not 
what an individual earns just at or a short time prior to the in- 
jury that determines his earning capacity. It may be that by 
reason of unusual circumstances, an unusual earning power for a 
short period of time may be created, and if thus created is not a 
proper basis upon which to determine what the actual earning 
power is. At the time of the accident plaintiff was selling books 
on commission for the Grolier Society, and had been working 
for this company for five or six weeks. Commissions are not 
certain like a fixed salary. Mr. Derr, recognizing this, inquired 
concerning plaintiff's earnings in a similar line of business in 
which plaintiff was engaged prior to this. The question was 
very material, and all parties interested had the right to a truth- 
. ful answer. That plaintiff's counsel recognized the materiality 
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of this question is evidenced by the fact that when plaintiff was 
thus questioned they made no objection. One of counsel for 
plaintiff, upon re-examination, repeated the question, on page 
19, the only purpose of which could have been to show that $75 
a week was not an extraordinary wage received, but was a fair 
basis upon which to estimate plaintiff's earning power. Plaintiff 
in his depositions, when placed upon the stand by his own coun- 
sel, on cross-examination by counsel for defendant, on pages 11 
and 12, testified: 

"Q. Do the books of the Army and Navy Magazine 
show that you earned $ 100 a week during the time that you 
were in their employ? A. Their statement of the last three 
weeks shows the amount of sales credited to me. The book 
was not what it was represented to be and the cancellations 
were so large that the salesmen would be in debt to the com- 
pany on cancelled orders. 

Q. Then you did not get $100 a week? A. No, for the 
cancellations were too great and the charge-backs kept the 
salesmen continually busy trying to replace orders that were 
charged to his credit. 

Q. How much did you receive per week from the first 
of January until you went out of the employ of the Army 
and Navy Magazine Publishing Co.? A. I do not know. 

Q. Did you receive $25 a week in cash from them? A. 
More than that. 

Q. How much more? A. I don't know. 
Q. $10 more? A. I dont' know. 
Q. $25 more? A. I do not know. 
Q. You can't tell how much more you received? A. 
No, sir. 

Q. You only know that it was more than $25 a week? 
A. Yes, sir/' 

Plaintiff's own depositions as thus given on September 19, 

^-*3, show that what he actually received during those seven 

months was not $100 a week. All that he could say was that 

Wa s more than $25 a week. He could not even state whether 

\Va. s $io more, although at the trial he had positively stated 

^^ for seven months he had made and gotten $100 a week, 

*■*• left this position paying $100 a week for one paying $75 

^^ek. It is manifest that the testimony of this plaintiff 

t|!* 0ri a most important item of damage, the most important in 

D j ^ c^ase as we view it — was false. That the court was com- 

jj *"^ly deceived, (as must also have been the jury), is evi- 

r*\*^^d from that portion of the charge on page 21, where, as 

g a .^^Xg the basis upon which to determine earning power, we 

t j^5^ * "You will remember that his testimony is that at the 
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of the accident he was engaged in the sale of books and 
liis earnings therefrom were $75 a week : that for a period 
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of six weeks he had been engaged with the firm that he was 
working for at the time of the accident, and that prior thereto 
he had been, for a period of seven months, employed by an- 
other firm, stating that with that other firm he had earned 
$100 a week." There is no question in our mind that all 
parties connected with the trial of this case, including his own 
counsel, were misled by this testimony. In our charge we 
further said that if the jury found that his earning power was 
$75 a week, that it could then easily calculate what plaintiff's 
loss of earning power was for the eleven months subsequent to 
the injury, during which time he had testified that by reason 
of the accident he had not earned a cent. The jury was war- 
ranted in finding, and very likely did find, from the testimony 
that plaintiff's loss of earning power during those eleven 
months was $75 a week. 

The principles underlying this application for a new triaL 
are the same as those in Wickel v. Mertz, 4 Berks Co. Law 
Journal 23; 49 Pa. Sup. Ct., 472, wherein it was held that 
where a defendant after verdict and judgment against him in 
an action of trespass, produces evidence tending to prove that 
a material part of the plaintiff's testimony was consciously 
false, a new trial will be granted. We fail to see how in this 
case we can do otherwise than we did in that, that is, grant a 
new trial. For this testimony thus given by plaintiff, he alone 
is responsible. The questions put to him at the trial upon the 
subject of his earnings were plain and clear, and his answers 
were equally clear and susceptible of but one interpretation, 
that is, that he made and received, through commissions, $100 
per week for seven months prior to the time that he said he 
liad received $75 a week. The proper remedy for a verdict 
thus obtained is not to reduce the verdict, but to set it aside by 
granting a new trial. 

Defendant also filed reasons for judgment n. o. v. No rea- 
sons in support thereof were advanced other than those con- 
sidered in the disposition of a similar rule in the case of Kane 
v. Lauer, supra, and for the reasons given in that case, this 
rule must be discharged. 

Rule for new trial is made absolute, and the rule for judg- 
ment n. o. v. is discharged. 
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WOLFSKILL vs. WM. PENN COMMANDERY. 

Beneficial Association — Sick Benefits— Waiver of Forfeiture — Equity. 

Although, under the by-laws of a beneficial association, a member 
is not entitled to payment of sick benefits where he is indebted to the 
association for dues beyond a stipulated amount, at the time of his 
sickness, yet where subsequently the association at a regular meeting 
agrees to pay the regular benefits on condition that a note to the 
association is paid, and such action is communicated to the sick mem- 
ber, accepted by him and subsequently ratified by the association, the 
latter will be held to have waived the disability, and full benefits are 
recoverable. It is not necessary that there should be consideration for 
the waiver. 

Same — Minute Book. 

The minute book of an association is evidence of its transactions. 
When such a book clearly shows alterations in the minutes of a meet- 
ing, and the minutes as altered are favorable to the association, the 
alterations should be satisfactorily explained, and if not so explained, 
the minutes of the meeting without the visible alterations will be held 
to be tbe true minutes. 

In the Court of Common Pleas of Berks County, in Equity. 

No. 1075 Equity Docket, 1912. 

Bill to recover benefits. 

Leonard G. Yoder for plaintiff. 

Isaac Hiester for defendant. 

Opinion by Wagner, J., November 24, 1913 : 

FINDINGS OF FACT. 

1. The plaintiff is a member of the defendant unincorpor- 
ated beneficial association, which association is named William 
Penn Commandery, No. 8, Patriotic Order Sons of America. 
He has been a member thereof since prior to August 10, 1910. 

2. On August 10, 1910, the plaintiff became sick to such 
an extent that he was unable to engage in any employment. 
This illness continued until April 24, 1913, when he was suffi- 
ciently recovered to permit him to engage in work. 

3. On August 15, 1910, plaintiff reported his sickness to 
defendant. 

4. On August 10, 1910, and also on August 15, 1910, the 
plaintiff was in arrears on account of failure to pay dues, to the 
amount of $4.38. 

5. The by-laws of defendant association which bear upon 
the question of payment of dues and receipt of benefits are : 

ARTICLE V. 

"Section. 4. The Receiver shall keep an accurate account 
of the standing of the members, collect all moneys, turning the 
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same over to the Treasurer, notify each member of his stand- 
ing at least two meetings prior to the ending of each quarter,, 
and at a stated meeting in January and July he shall submit a 
report of all receipts and expenditures during the term, and 
perform such other duties as the laws of the Commandery 
General require. 

Section 5. The Treasurer shall, before entering upon the 
duties of his office, give bonds in a sufficient sum to the Com- 
mander, and the Financiers may approve or reject his surety. 
He shall keep a true account of the Commandery's finances, 
submit the same with his vouchers to the Financiers in Jan- 
uary and July for audit, pay no money except upon presenta- 
tion of an order, duly filed and signed by the Commander and 
Receiver, and make a detailed statement or report at the close 
of each term, or whenever required by the Commandery, and 
perform such other duties as the laws of the Commandery 
General require. 

ARTICLE VI. 

Section. 3. Any member who neglects or refused to pay 
his dues and fines to an amount exceeding $1.95 shall be sus- 
pended from sick and funeral benefits for a period of six weeks 
after payment of all arrearages ; if indebted in excess $3.90 he 
shall be suspended from sick and funeral benefits for twelve 
weeks after payment of all arrearages; if indebted in excess 
$5.85 he shall be suspended from sick and funeral benefits for 
eighteen weeks after all arrearages, are paid and if he fails to 
pay one year he shall be suspended from membership for non- 
payment of dues. 

ARTICLE VII 

Section 1, Every member of this Commandery who has 
been a member thereof for one year, excepting in case of card 
members, and reinstated members, and is in good standing, who 
through sickness or other disability is unable to follow his busi- 
ness, shall be entitled to benefits and shall receive from the 
funds of the Commandery the sum of $4.00 per week, for the 
first thirteen weeks ; $2.50 per week for the next thirteen weeks ; 
and for the balance of said sickness or disability $1.50 per week ; 
provided, That such member is not indebted to the Commandery 
for more than $1.95 and that said sickness or disability has not 
originated from intemperance, vicious or immoral conduct. 
Any member, who shall be taken sick or disabled, while in ar- 
rearages for more than $1.95, cannot by payment of such ar- 
rearages become beneficial during said sickness, nor can he- 
claim benefits at any time for any known infirmities that oc- 
curred before his admission into this Commandery. No bene- 
fits will be paid for the first week of sickness, nor will a frac- 
tional part of a week be paid. 
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Section 6. The sick benefits shall be paid promptly by the 
Relief Committee. " 

6. On October 3, 1910, plaintiff paid to the defendant his 
aforesaid arrearages of $-1.38. Since then he has, without any 
default, paid his dues, and they have been regularly received 
by the defendant. 

7. Charles F. Kauffman, on January 16, 1911, and January 
23, 1911, was the Recorder of the defendant association. His 
duty was to record in the minutes the actions of defendant 
association taken at their meetings. 

8. This Recorder, Charles F. Kauffman, recorded the 
minutes in defendant's record book immediately after an ac- 
tion was taken by defendant association. 

9. Immediately after the opening of a meeting the minutes 
of the previous meeting were read and approved, or corrected, 
if they did not truly evidence the action of the previous meet- 
ing. 

10. At the time of the hearing of this case the minutes of 
January 16, 1911, of defendant association thus appeared upon 
its record book, on pages 493-494 : 

ites The minutes of our previous meeting were read and were 

so approved. 

bmm. Brother S. S. Wolfskill was reported improving. 

Drawing Committee reported progress. 

s»ne» The matter in reference to S. S. Wolfskill was discussed. 

Brother Jas. Kauffman moved and seconded by Brother 

Long that the Commandery pay Brother Wolfskill sick 

a — > benefits,^ not as compulsion, but for charity that is if 

Brother Wolfskill is satisfied to take off the amount of the 
note that he has given Brother Treasurer, which was so or- 
dered. Brother Jas. Kauffman moved, seconded by Brother 
Long, that a committee of three be appointed to see Brother 
Wolfskill in reference to this matter. The Commander ap- 
pointed the following committee : Milton Long, Jas. Kauffman 
and Chas. Kauffman. 

11. The words of said minutes "Not as compulsion, but 
for charity," are written with ink which at the time of the hear- 
ing and at this time, is, as can be plainly seen by the naked eye. 
much lighter in color than the ink with which the remaining 
part of the minutes is written. These words are placed as in- 
dicated in the foregoing finding of fact. The word "corr- 
ected," together with the arrow pointing thereto, is also writ- 
ten with ink lighter in color than that with which the un- 
altered part of the minutes is written. 

. 12 t The minutes of January 16, 1911, without the words 
"Not as compulsion but for charity," and without the word 
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' Minutes 



Sick" and in Dis- 
tress 



in. Business, 



"corrected," is the true record of the proceedings of this meet- 
ing. 

13. The action taken by the defendant association at its 
meeting of January 16, 1911, was that as evidenced by the true 
record of its proceedings. 

14. The commander, in pursuance of the authority vested 
in him by the true minutes of January 16th, 1911, appointed as 
a committee Milton Long, James Kauffman and Charles 
KaufTman. 

15. This committee was vested with the authority evi- 
denced by the true minutes of January 16, 1911, that is, to com- 
municate to this plaintiff the action of the defendant taken at 
this meeting that they (meaning defendant association) would 
pay to plaintiff sick benefits, if he, plaintiff, agreed to deduct 
therefrom the amount of the note that the plaintiff had given 
to the treasurer of defendant association. 

16. This committee in pursuance to, and for the purposes 
of their appointment as found in the preceding finding of fact, 
called upon the plaintiff sometime between January 16, 1911 
and January 23, 1911. They stated to him that they were ap- 
pointed a committee by the defendant to come and to see him 
with reference to his benefits. They informed him that they 
(meaning the defendant association) would pay 'him benefits 
provided that he would agree to the deduction therefrom of 
the amount due to defendant association, which indebtedness 
was evidenced by a promissory note for $15. They further 
stated that the payment of benefits in accordance with this 
proposition was to begin December 26, 1910. This proposi- 
tion thus made was thereupon accepted by the plaintiff. 

17. This promissory note of $15 was paid by plaintiff to 
defendant association a few days before it became due. 

18. At the time of the hearing of this case the minutes of 
January 23, 1911, of defendant association thus appeared upon 
its record book on pages 49 I and 195 : 

The minutes of our previous meeting were read and were 
so approved as corrected. 

Brother S. S. Wolfskill was reported improving. The 
Committee appointed to see Brother S. S. Wolfskill reported 
that Brother Wolfskill was willing to do as the Commendary 
asked him. 

The Drawing Committee reported progress. 

Under financial business the Commander granted an 
order of four dollars ($4) in favor of Brother S. S. Wolfskill 
not 
Afor sick benefits, but for charity sake." 

19. In these minutes of January 23, 1911, the ink with 
which the words "as corrected/' "not" and "but for charity 
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sake" were written, is different in color, as is plainly seen by 
the naked eye, from the ink with which the remaining part 
of the minutes is written. The words "as corrected" follow the 
word "approved," after which word "approved" there clearly 
had been placed a period before the words "as corrected" had 
been added. The word "for" before "sick" is crossed out. The 
caret is placed between Wolfskill and the crossed-out "for." 
The word "not" is placed above the caret. It is plain that the 
period after the word "benefits" was changed to a comma. The 
word "sake" is written to the left of the red marginal line and 
not in the body of the minutes. 

20. The minutes of January 23, 1911, without the words 
inserted therein and without the erasure of the word "for," 
is the true record of the proceedings of this meeting. 

21. The action taken by the defendant association at its 
meeting of January 23, 1911, is that as evidenced by the true 
record of its proceedings. 

22. The stub to the order drawn at the meeting of Janu- 
ary 23, 1911, as it appeared at the time of the hearing is : 

Balance brought forward $ 

No 276 
Date Jan. 23, 1911 

Amount $4.00 
In favor of S. S. Wolfskill 
Not for 
For sick benefits but for charity 

A 

sake. 
Balance carried forward $ 

23. The words "not for" and also the words "But for 
charity sake," is written in darker ink than the balance of the 
stub. On the back of the preceding stub, which, when the 
order book is closed, acts as a blotter to this stub, contains 
blotted upon it part of the words "not for," "But for charity 
sake," and also the caret. 

24. The words "not for" and "But for charity sake," and 
the caret between the words "for" and "sick," were placed and 
written there in the stub at a time different than that when 
the other part of the stub was written. 

25. The stub without the words "not for" and "But for 
charity sake" indicates the particular purpose for which the 
order was granted. 

26. The entry for January 23 in the Receiver's Book on 
page 212, as said entry appeared at the time of the hearing is: 

"Wernersville, Jan. 23, 1911. 
4 meeting 1 quar. 
Due are as follows. 
Howard Berkenstock, 500. 
Sick S. S. Wolfkill, 400." 
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This entry with the exception of "Sick S. S! Wolfkill 400" 
is made with a blue indelible pencil. The other entries in said 
book made during this period of time are also made with a blue 
indelible pencil. The entry "Sick S. S. Wolfkill 400" is made 
by a lead pencil above an erasure which, in order to entirely 
efface what had originally been written there, was obliged to 
be made to such an extent as to wear through the paper. 

27. The Treasurer's book shows accounts kept only from 
June 12, 1912. Immediately preceding the first entry a num- 
ber of leaves have been torn out. 

28. The defendant has refused to pay to plaintiff sick 
benefits. 

29. The time from which payment of sick benefits was to 
be made in accordance with the arrangement as made by de- 
fendant with plaintiff is December 26, 1910. 

DISCUSSION. 

It is not disputed that this defendant by reason of sickness 
was incapacitated from work from August 10th, 1910, to April 
24th, 1913. Defendant's defense to the payment of benefits is 
that the plaintiff is not entitled thereto under Article VI, Sec- 
tion 3, and part of Section 1, Article VII, because at the time 
of his sickness he was indebted to the Commandery to an 
amount exceeding $1.95. 

Plaintiff contends that the Association waived this dis- 
ability by its action taken on January 16th, 1911, which action 
was communicated to him by the Committee, accepted by him 
and subsequently ratified by the defendant. It is admitted that 
the arrearages of $4.38 were paid on October 2d and that since 
then the dues have been regularly paid by plaintiff and accept- 
ed by defendant. The answer admits payment on March 4th, 
1911, of the note of $15. This was three days before it was 
due. Plaintiff (N. of T., pp. 6, 7), states that the Committee of 
three came to see him between the 16th and 23rd of January, 
1911, with reference to the payment of dues and the note. One 
of the Committee was Charles F. Kauffman, the Recorder, and 
another James H. Kauffman, the Receiver. 

It we take the minutes of January 16th, 1911, as de- 
dendant claims they are the true evidence of its action, we 
have: 

"Brother James Kauffman moved and seconded by Brother 
Long that the Commandery pay Brother Wolfskill sick bene- 
fits, not as compulsion but for charity that is if Brother Wolf- 
skill is satisfied to take off the amount of the note that he has 
given Brother Treasurer, which was so ordered. Brother James 
Kauffman moved, seconded by Brother Long that a Committee 
of three be appointed to see Brother Wolkskill in reference to 
this matter." 
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What defendant had acted on and for which they had 
appointed a Committee was the subject of sick benefits and the 
payment of the Wolfskill note. This is conclusively shown by 
these minutes. This was therefore what both parties had in 
mind when the Committee saw the plaintiff. Plaintiff's tes- 
timony bearing upon the proposition as he claims that it was 
made and accepted is corroborated by his wife. (N. of T., p. 
19). On page 42, Charles F. Kauffman stated that they want- 
ed to have the note paid and that they told plaintiff that they 
would give him something, but that the amount was not stat- 
ed. James H. Kauffman testified (N. of T., p. 51), that he did 
not think they mentioned the word charity or the amount to be 
paid. By reason of the matter with which they were dealing at 
the time, the natural inference would be that sick benefits was 
considered, and that the amount to be paid was what must 
have been in the minds of both parties, that is, the regular and 
customary amounts of sick benefits. Milton A. Long, one of 
the Committee, (p. 52), specifically says that they made ar- 
rangements to give plaintiff four dollars, but that they did 
not say whether it was to be for a week or two weeks, or for a 
year. Four dollars is the weekly amount of sick benefits to- 
which plaintiff would have been entitled under the by-laws 
with the disability waived. If the time was not mentioned, the 
natural inference again would be that payment would continue 
for the time of plaintiff's then sickness. We have at this time 
manifestly an express waiver of the disability that arose under 
defendant's by-laws on account of non-payment of dues within 
the time required by the by-laws. How is this express waiver 
affected by defendant's subsequent action? No evidence has 
been submitted to show that the action as evidenced by the 
minutes of January 16, 1911, however, we may read them, was 
ever rescinded or that the money paid on the note was ever 
returned. 

The minute book of an association is evidence of its trans- 
actions: Com. vs. Woelper, 3 S. & R. 29; Diehl vs. Adams 
Co. Mutual Ins. Co., 58 Pa. St. 443; McGowan vs. Lincoln 
Park, Etc., Co., 181 Pa. St. 65; Moore, Receiver, vs. Rohr- 
backer, 30 Pa. Sup. Ct. 568. This book in this case clearly 
shows changes. Which then are the correct minutes, those as 
contended for by the plaintiff or by the defendant, that is, those 
without or with the changes? Since these minutes have been 
continually in the possession of the defendant and as altered 
are made to serve defendant's purposes they should be satis- 
factorily explained: Lilly vs. Person & Riegel 168 Pa. St. 
219, 232. The recorder testified in what manner he kept the 
minutes; that is, when a matter of business was discussed and 
action taken thereon the minute thereof was immediately re- 
corded by him in the record book. He states that at the next 
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meeting, January 23d, action was at once taken to correct the 
minutes of the preceding meeting. He testifies that a motion 
was made to correct them. (N. of T., p. 45). This motion does 
not appear on the minutes. When further questioned he says 
the correction was made upon the order of the Commander. 
When the order is granted later on in the meeting he again 
makes the same mistake. He says that he discovered this 
mistake and at once corrected it with the same pen and witk 
the same ink with which the minutes were recorded. Also 
that the words "as corrected" were written at the same time 
that the other parts of the minutes were written and with the 
same pen and ink. A comparison of these words with the body 
of the minutes at once shows that such can not be the case. 
The recorder also wrote out the stub to order 276. We again 
find different ink used in the alterations. Yet (N. of T., p. 43) 
when questioned by counsel for plaintiff: "And after you had 
done all that, you made the same mistake again and wrote it 
for sick benefits, as you say?" he answered that he did not 
make any corrections in that order. The blotting on the back 
of the preceding stub unmistakably shows that the words in- 
serted with the darker ink were done at a different time than 
when the words "sick benefits" was written. The caret and 
also the "t" in charity as blotted exactly fit over the caret and 
"t" in the stub. All these alterations, together with the appear- 
ance of these alterations, the different times at which they must 
have been made, the apparent contradictions in the testimony 
bearing thereon, their unsatisfactory explanation, the purposes 
that they are made to serve, compels us to come to this con- 
clusion, that is, that the altered minutes, the altered stub, the 
altered receiver's book, do not express the action taken by this 
defendant association, but that what action really was taken by 
defendant is evidenced by these records without the changes. 
The actions taken by this defendant subsequent to the meeting 
of January 16, 1911, as disclosed by the true records are addi- 
tional evidence of a ratification of the express waiver as shown 
by the minutes of January 16, 1911. 

Defendant, however, claims that even if it thus expressly 
waived the condition in the by-laws as to the time of payment 
of dues that this, not being founded upon a sufficient considera- 
tion is not binding upon it. There is no question whatever but 
that the payment of the $ 15 note to at least some extent in- 
fluenced the defendant to take the action that it took on Jan- 
uary 16, 1911. Charles F. Kauffman (N. of T., p. 38) testified 
that during the meeting of the committee with the plaintiff they 
stated that they would like to have the note paid and thus have 
Tt off their hands and that he reported to the meeting of Jan- 
uary 23 that plaintiff would pay the note. (N. of T.. p. 42). 
James H. Kauffman (X. of T., p. 50) states that when they went 
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as a committee to see this plaintiff that they asked him to pay 
off the note and that if he did that they would try to give him 
as much as they could and thatshe agreed to it. Mrs. Wolf- 
skill also stated (N. of T., p. 19) that they said to her that after 
the note was paid then they would pay him his monev. The 
plaintiff testified (N. of T., p' 7) as follows : 

"They came to my house and they told me they were a 
committee appointed by the Commandery to come to see me 
in regard to the benefits. They told me they would pay me 
benefits provided they could deduct a note which I had given 
to the Treasurer of the Commandery. They would deduct that 
note from my benefits and then they would give me the 
benefits. " 

The defendant received payment of the note which was 
made the basis of the negotiations before it was due and has 
not returned it. The defendant had the benefit of the payment 
of this note even though it may have been but for a few days. 
"A payment in advance, no matter how short a time, has been 
uniformly held to constitute a good consideration" : Weiss vs. 
Marks,. 206 Pa. St. 513. 

The plaintiff when he became a member of the defendant 
association subjected himself to its by-laws: Rhule vs. Acci- 
dental Fund, 13 Pa. Sup. Ct. 416; Hamill vs. Supreme Council, 
152 Pa. St. 537. Even if no formal action was necessary to be 
taken to render him non-beneficial under the by-laws, as is con- 
tended for by defendant, yet this stipulation as to time of pay- 
ment being made for the benefit of the defendant, could be 
waived: Coursin vs. Pennsylvania Insurance Co., 46 Pa. St. 
323, 330; Whitehill vs. Schwartz, 28 Pa. Sup. Ct. 526, 527. In 
Coursin vs. Pennsylvania Insurance Co., supra, page 331, we 
have: ''If the company did not intend to rely on the condition, 
why did it not say so, and relieve the party from further anxiety 
and trouble about it? If it acted and promised, after the ac- 
tion was legally barred, as if it did not intend to insist on the 
limitation, and put the party to trouble, expense, and anxiety, 
in regard to his claim, they need not complain of a jury finding 
that they did waive it. Under such circumstances, juries will 
be very likely to do so, and sometimes probably on pretty slight 
evidence. As we see nothing wrong in this record, the judg- 
ment is affirmed. " See also Bonnert vs. Insurance Co., 129 
Pa. St. 558, 563; Niagara F. Ins. Co. vs. Miller, 120 Pa. St, 504. 

The fact of his r.rrearages did not suspend him from mem- 
bership. That is, the contract as between him and the defen- 
dant by failure to pay at the required time was not terminated 
in its entirety. It merely affected the question of benefits by 
reason of the illness that began on August 10th. Had plaintiff 
been suspended from membership and his relations with defen- 
dant thus terminated, there might be some force to defendant's 
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claim that a consideration was necessary to reinstate him. This 
would, however, he a consideration supporting a new contract 
and not a consideration supporting a waiver of a condition 
in an existing contract. In Viele vs. Germania Insur- 
ance Co., 26 Iowa 9, on page 56, we have: "It will be 
observed that the waiver of the condition or forfeiture, 
under these authorities, is not required to be supported 
by a consideration. In the cases where is is held that 
the payment of premium upon a policy forfeited for breaches 
of condition, is a waiver of forfeiture, the payment was not 
made in consideration of the waiver, but for the renewal or 
continuance of the insurance. The waiver or dispensation is 
not in the nature of a contract which requires the support of a 
consideration, but rather of an estoppel, whereby the under- 
writer is precluded from denying the validity of the contract, 
•on account of acts or admissions either recognizing it as of 
binding force after the forfeiture, or holding out to the assured 
that the performance of the condition is dispensed with." Also 
in Prentice vs. Knickerbocker Life Ins. Co., 77 N. Y. 483, on 
489: "It is now understood to be the doctrine of this court 
that no new consideration is required to support a waiver by 
an insurance company of a condition in respect to the time of 
serving proofs of loss, and that it may be done by acts or con- 
duct occurring subsequent to the breach of the condition, in- 
dicating an intention to waive such condition, although there 
is no new consideration, and although there may be no tech- 
nical estoppel. (Goodwin vs. Massachusetts Mutual Life Ins. 
•Co., 73 N. Y., 480, and cases cited.)" See also Leslie vs. 
Knickerbocker Life Ins. Co., 2 Hun (N. Y.), 616: Insurance 
•Co. vs. Norton, 96 U. S. 234; Insurance Co. vs. Eggleston, 96 
U. S. 572. Even then if there was no consideration to support 
•defendant's express waiver, we consider that it nevertheless is 
binding upon defendant. 

CONCLUSIONS OF LAW. 

1. The action taken by the defendant association as found 
in the findings of fact constitutes a waiver of the provisions of 
Article VI, Section 2 and Article VII, Section 1, of defendant's 
1)y-laws which provide that a member is not entitled to sick 
benefits when in arrears in the sum of more than $1.95. 

2. Plaintiff is entitled to receive from the defendant the 
following benefits: 

Dec. 26, 1910 to March 27, 1911, 13 weeks, at $4 $ 52 00 

March 27, 1911 to Tune 26, 1911, 13 weeks, at $2.50 32 50 

Tune 26, 1911 to April M, 1913, 94 weeks, at $1.50 141 00 

$225 50 

3. The costs of this proceeding must be paid by the de- 
fendant. 
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And now, to wit : November 24, 1913, the Prothonotary 
is directed to enter a decree nisi in accordance with the fore- 
going decision, and forthwith to give notice thereof to the 
parties or their counsel of record sec. reg. 



READING CITY PASS. RY. CO. ET AL., vs. BERKS 
COUNTY (NO. 2). 

Equity Practice— Exceptions to Decision — Admission of Incompetent 
Evidence— Harmless Error. 

An exception alleging error in the admission of evidence in an 
equity case will be dismissed where it clearly appears that no consid- 
eration whatever was given to the evidence by the Chancellor in his 
decision. In such a case it is immaterial whether or not the evidence 
was incompetent. 

Same — Findings of Fact — Wording. 

An exception to the manner of statement of a Finding of Fact 
on the ground that it does not follow the language of the pleadings 
and of the evidence, will be dismissed where it is conceded that the 
facts declared are in substance correctly stated. The Court is not 
bound to follow the language ot the pleadings or of any particular 
witness. 

(See Reading City Passenger Railway Co. et al. vs. Berks County, 
Supra 31.) 

In the Court of Common Pleas of Berks County in Equity. 

No. 1096 Equity Docket, 1913. 

Plaintiffs' exceptions to decision. 

R. L. Jones, C. H. Ruhl and Isaac Hiester for plaintiffs 
and exceptions. 

Jos. R. Rickinson, County Solicitor, for defendants. 

Opinion by Endlich, P. J., December 1, 1913.— Twenty 
exceptions have been taken by the railway companies to the 
decision filed in this case on October 6, last. The first ten re- 
late to the admission of evidence at the trial, the next five to 
findings of fact, and the remaining five to the conclusions and 
the decree indicated therein. A number of these exceptions 
are in whole or in part founded upon the contentions that the 
agreement of 18&3 was and still is conclusive of the right of 
the railway companies to occupy the Harrisburg bridge and 
that beyond the terms fixed by it for the exercise of that right, 
the county, under the Point Bridge Co. and Monongahela 
Bridge Co. cases, 240 Pa. 105 and 121. has no power to exact 
anything from the railway companies in the way of annual 
payments, the payment of $600 being more than enough to 
reimburse it for additional cost of supervision, repairs, etc. A 
careful re-examination of what was said in the decision ex- 
cepted to on these contentions, and of the authorities, has 
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failed to disclose substantial error in the results reached upon 
them. Whilst further elaboration of the general subject ap- 
pears unprofitable, it may be proper again to call attention to 
the circumstance that, in each of those cases, the municipality 
held concluded by its unconditional assent to the railway com- 
pany's use of the bridge was both the owner of the structure 
and the custodian of the highway passing over it, and hence 
the assent to its occupation covered the bridge as a structure 
as well as a highway. Here the bridge as a structure is owned 
and controlled by the county, but the highway of which it is 
part is under the authority of the city. On the same day on 
which the decision excepted to was filed, a decision was also 
filed in Re'ading vs. Transit Co., C. P. Berks Co., No. 1103 
Equity Dock. 1913, in which a bill by the city to restrain the 
railway company from occupying part of the new bridge with 
a double track was dismissed on the ground of its previous 
unconditional, though only implied, assent to such occupation 
of the bridge as a part of its highways : see 6 Berks Co. L. J. 
22. The distinction between the bridge as a structure and 
as a highway, between the control over it as a structure and 
the control over it as a highway of the city, between the re- 
lation to it of the county arid the relation to it of the city, 
prominent in these two .adjudications, but unimportant in the 
decisions above cited: 240 Pa. 105, 121, by reason of the* cities' 
ownership there of the bridges themselves, is fundamental in 
the present case in its bearing upon the effect and duration of 
the agreement of 1893 and the decree of 1895, as well as upon 
the rights of the county in the emergency now arising. To 
ignore it as differentiating the decisions relied on by the rail- 
way companies would be to ignore the well-settled rule that 
the language of every judicial decision is to be understood as 
applied to the facts and questions presented for adjudication: 
Ry. Co. vs. Com., 66 Pa. 84; Hart vs. Carroll, 85 id. 508, 511; 
McFarland vs. Ins. Co., 134 id. 590, 601 ; Bank vs. Hartman, 
147 id. 558, 562 ; Bank vs. Gage, 4 Pa. Super Ct. 505, 509. 

Exceptions 1, 2, 3, 8, 9 and 10, relating to evidence con- 
cerning the cost of the new bridge, the proportion thereof 
assignable to that part of it occupied by the railway tracks, 
the extent of the traffic over the bridge, etc., seem. to be based 
on the contentions above referred to, and to fall with them. 
Those matters, as pointed out in the decision excepted to, are 
in a general way proper for consideration in fixing the quan- 
tum of the compensation to be paid to the county, and as the 
findings and the conclusions based upon them show, were so 
considered, throwing upon the subject-matter of this litigation 
and the equities involved in the respective positions of the 
parties with reference to it a light which cannot well be spared. 
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Exceptions 4, 5, 6 and 7 allege as error the admission o* 
evidence concerning the compensation paid by railway com- 
panies elsewhere for the use of public bridges. If this evidence 
was not competent, it is in point to recall that in Sawtelle's 
App., 84 Pa. 306, it was held that the admission before an 
Auditor of incompetent evidence is not important unless it 
appear that he was thereby led into error, differing in this 
respect from the admission of such evidence in t trial before a 
jury. It would seem that, a fortiori, the same rule should be 
applied to trials before a chancellor. Here it is clear that no 
consideration whatever was given to the evidence in question. 
Its only possible effect would have been upon the conclusion 
as to the amount of the compensation to be allowed as reason- 
able. The amount indicated in Conclusion C is there declared 
to be based on the facts found, and there is no finding as to 
charges made and amounts paid elsewhere. The error alleged, 
therefore, if error it was, was harmless and needs no further 
discussion. 

Exception 11 objects to the failure in the 1st Finding of 
Fact to find the Harrisburg bridge to be a free bridge. There 
is no pretence that it is anything but a free bridge, i. e., free to 
all ordinary public travel. But whether or not it was or is, 
seems quite immaterial. The bridge was a free bridge in 1893; 
and yet that fact did not stand in the way of the decree of 1895. 
In truth under the agreement and decree of those years it was 
not free in respect to the extraordinary use made of it by the 
railway companies, who were obliged by their own contract and 
by the order of the Court to pay for such use of it. Under 
the theory presently put forward by themselves it is not, in this 
respect, free to them now. A change of the finding as sug- 
gested by this exception would therefore introduce something 
npt only irrelevant to this case, but unless qualified apparently 
inconsistent with other facts found, and as applied to the ques- 
tions raised inaccurate if not misleading. 

Exceptions 12, 13 and 15 go, not to the facts found, but to 
the manner of their statement as not following the language 
of the pleadings and of the evidence. That the facts as de- 
clared are in substance correctly declared is conceded. It is 
urged, however, that it is important (to exceptants) to have 
them re-stated as nearly as possible in the exact terms sug- 
gested. Just in what way or for what purpose it is supposed 
to be so, is not clear. It cannot, and is not understood to be 
asserted that the Court, in its statement of the facts, is bound 
to follow the language of the pleadings, of any particular wit- 
ness or of any particular document, regardless of its prolixity, 
of its immateriality, of its obscurity, of its suggestiveness, etc. 
Even where requests for specifically formulated findings are 
presented under Equity Rules, 62, the trial judge is at liberty. 
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to state the facts "in his own language" ; and it stands to rea- 
son that the test of the propriety of his language must always 
be whether it adequately and truthfully reflects the real sub- 
stance of what has been established relevantly to the issues for 
determination. It is, to be sure, quite conceivable that a state- 
ment of fact in the terms employed in the pleadings, in the re- 
cital of a witness, etc., may give to it a meaning more favorable 
to one or the other of the parties than a naked statement of 
the fact in different words. But the office of findings manifestly 
is to declare the vital facts of the case according to the true sense 
of the evidence, as succinctly and positively as practicable, 
without surplusage or shading. The object of every trial is to 
elicit the truth : Husvar vs. R. R. Co., 232 Fa. 278, 281. and that 
of every judicial proceeding, to administer justice: R. R. Co. vs. 
Berrv, 68 id. 272, 279 ; Lingenfelter vs. C. & I. Co., 84 id. 328, 
332; Henry vs. Huff, 143 id. 548, 563; Wain vs. Beaver, 161 id. 
605, 610; and more particularly where parties bring their con- 
tracts before a court they must expect it to search out and act 
upon the very intention to which they were meant to give effect : 
Barnhart vs. Riddle, 29 id. 92, 97. It is not, therefore, the proper 
function of the court so to frame its findings as to register ad- 
ventitious advantages one party may seem to have scored over 
the other by reason of the mere wording of a contract or plead- 
ing, palpably due to inaccuracy of statement, unacquaintance 
with facts, or misapprehension of their legal effect. In the 
course of the past 20 years the officers of this county have 
changed many times. Naturally those now in control cannot 
be expected to have an absolutely precise knowledge and un- 
derstanding of a transaction which occurred so long ago and 
to which they were not privy. Their unguarded expressions 
concerning the same ought not to be taken as admissions 
whereon to base a decree at variance with its actual character 
and just interpretation. If the underlying thought of these 
exceptions and the purpose to be served by the re-statement 
of findings as suggested by them are to the contrary of what 
has just been indicated, they must be considered to be without 
merit; and if otherwise, there does not seem to be any real 
point in them. 

The 14th Exception objects to the first clause of the 9th 
Finding of Fact, and insists that it ought to have been to the ef- 
fect that the cost of the new bridge was no greater than it would 
have been had no railway tracks been provided for, its width 
having been fixed to conform to that of Penn Street, etc. Here 
again the correctness of the finding objected to is not im- 
pugned. It neither says nor implies that the bridge was built 
at its present width for the specific purpose of accommodating 
the railway tracks and that, but for this, it would have been 
•made narrower. It simply states that the cost of the bridge, as 
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built, lias beeh so and so much 'greater thdti it would have been 
had its width been confined to the needs of the ordinary travel, 
without providing 1 for any railway traffic over it,~i; e., that in 
di£t event it might h&ve been made narrower, and if so, would 
havex:ost les.^: a fact which* cannot, under the evidence; bedis- 
p\x fed, and the pertinency ©f\whieh is, save perhaps upon ex- 
ceptants' view of the recent decisions of the Supreme Court, 
quite self-evident. About othe fact ,o£ the, correspondence .be-* 
tureen , ttoe width of- the abridge- and> that ; of Penn Street, there is 
nQvjcsontroversy, . In, it%elfjj.4p.wever, it is.nQt significant. It 
could be so only if it could be declared that the width of the 
bridge was fixed as it is for the sake of conformity with that of 
Penn Street irrespectively of the exigencies of a double track 
railway upon the bridge. That is what the finding suggested 
by this exception as the proper one, (if not a mere recital of 
certain things whereon to base an inference to that 'effect, and 
in that sense obnoxious to the rule that findings 
should be statements of facts and not of the evidence of 
facts: Bitting & Waterman's App., 17 Pa. 211; Wesco's 
App., 52 id. 195; Miller vs. Cockins, 231 id. 449; Evans 
vs. Quinlan, 240 id. 298) — would have to be understood 
as declaring. But for a finding so declaring there is no 
warrant in the record of this case. The intention to pro- 
vide for the tracks by making the brdge as wide as it is, and 
the occasioning thereby of the increased expenditure upon it 
afe averred in the cross-bill. Its averment in this particular is 
denied upon information and belief in the answer of the rail- 
way companies; with the added assertion that the controlling 
reason was conformity with Penn Street. But of this there is 
no proof, and the answer, being on information, etc., does not 
stand as such : Eaton's App., 66 Pa. 483, 490. There is some 
testimony upon the subject, in the deposition of the county's 
engineer, the effect of it, taken as a whole, being that 
the width of Penn Street was accepted as the proper 
width for the bridge in order to extend that highway by a 
uniform line, not, indeed, for the sake, exclusively or prin- 
cipally, of such uniformity, but as a measure of what ought to 
be the capacity of the bridge for the purpose of accommodating 
all the traffic, railway and other,, which would pass over 
it from attd to Penn street and would therefore, the need of 
a double track specifically entering into the calculation, re- 
quire a bridge as wide as the street. Although this does not 
go the whole length of the averment of the cross-bill, it must 
. be confessed that it supports the same tip to a certain point, 
sufficiently at any rate to forbid a finding that the mere desire 
for conformity with the lines of Penn Street determined the 
width of the bridge. Ndr, apart from any testimony, would 
it be easy to bring the mind to ah acceptance .of such a propo- 
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sition. It is far more readily to be believed that this great 
outlay of money by the county was deemed justified and neces- 
sitated because it was considered that the railway traffic over 
the bridge, with numerous cars running rapidly in opposite 
directions and with trolley poles planted in the middle of the 
bridge between the tracks, was expected to make so much of 
the bridge as the tracks covered undesirable, unsafe and im- 
practicable for free and general concurrent use by the ordinary 
travel by wagon, automobile, etc., over the bridge, and, aside 
from the mere legal aspect, virtually given up to the railway 
companies, — and that for that reason the width of the bridge 
must be of fully that of Penn Street which has the same travel 
and traffic to take care of. Still, the proofs do not clearly 
establish this as having been the sole motive ; and therefore, 
whilst in fairness to the county the finding on the subject 
could not well be less than it is, in fairness to the exceptants 
it was not proper for it to go farther. Moreover it goes as far 
as is relevant and material to this case. It was not indis- 
pensable to establish or declare that the bridge was built as it 
is either solely for the accommodation of the railway or solely 
for conformity with Penn street. What is relevant and im- 
portant about the matter is the incontestable proposition that 
the bridge needed not to be made as wide as it is except for the 
circumstance that it has the double track railway upon it, and 
that to make it as wide as it is has cost so much more than 
need otherwise to have been expended upon it ; and that is all 
the proof or the finding criticised declares. 

Exceptions 16, 17, 18, 19 and 20 seem to involve but a re- 
assertion of the positions heretofore taken by the railway com- 
panies and already discussed and passed upon. Except as re- 
sulting from those positions, if conceded, no ground is pointed 
out for doubting the reasonableness, etc., of the compensation 
fixed. As to the 19th Exception it is to be further noted that 
there is no design expressed or implied in Conclusion D, to 
which that exception relates, of impinging upon the ruling in 
Perk. Ave. Pass. Ry. Co.'s App., 2 Sadler 42. Any decree re- 
straining the railway companies can, of course, relate only to 
so much of the bridge and its approach from the east as is 
west of the point up to which the companies' rights are se- 
cured by that decision, and must be distinctly so formulated. 
And, it may be added, the requirement in such decree of a 
bond by the railway companies to secure the payments pre- 
scribed, as a condition for withholding an injunction, or avoid- 
ing any that might otherwise be necessitated, exactly accords 
with the precedent set by the Supreme Court in Berks Co. 
vs. Rdg. City, etc., Cos., 167 Pa. 102 (see p. 119), under like 
circumstances and for like purposes; and hence its propriety 
is hardly open to question here. 
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The exceptions are dismissed and counsel may prepare and 
submit the proper final decree, sec. reg. 



READING CITY PASSENGER RAILWAY CO. ET AL. 
vs. BERKS COUNTY. (No. 3). 

In re decree submitted. 

Opinion by Endlich, P. J., January 5, 1911. — A decree has 
been prepared and submitted in this case by the County So- 
licitor, which embodies an order fixing the sums to be paid 
by the railway companies to the county for the use of the 
Harrisburg bridge as determined t>y the decision heretofore 
filed, and a direction for the immediate issuance against the 
companies of an injunction restraining their pse of the bridge 
until a bond shall have been given by them to comply with 
the terms of the order as to payments. Conclusion "D" of 
the decision referred to, whilst declaring the county entitled 
to such an injunction and bond, does not necessarily require 
all this immediately. Nor, upon further consideration, does 
it appear that it ought to be required immediately. The prin- 
cipal object of the county's cross-bill was to fix the sums 
payable to it by the railway companies. The provision for 
injunction, etc., is by way of remedy for enforcement of the 
order as to payments. If, for that purpose, an injunction and 
a bond shall hereafter be found needful, they may be then 
directed, under that decision, on further application. The pro- 
ceeding in equity is sufficiently elastic to admit of a final 
decree which will retain leave to the county to make such 
application if and whenever the same may be deemed requisite. 

The decree may be re-drawn so as to omit the direction 
for the immediate issuance of an injunction except on con- 
dition of the filing of the bond indicated, and to retain, instead 
thereof, to the county the right to move for the same if and 
when it may become imperative to protect and enforce the 
rights of the county. 



FIRST NATIONAL BANK OF IOWA vs. SAUSSER. 

Promissory Notes— Fraud— Innocent Holder— Burden of Proof— Ques- 
tion for Jury— New Trial. 

In a suit by the holder of a promissory note against the maker, the 
latter showed by sufficient evidence that the note was obtained by the 
payee through fraud. The burden was thereby thrown upon the plain- 
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tlttto i>rov<* that it km taMii tlife tiote ifi gbodfattft, for valtie; Without 
notice of the fraud. This Was shewn by the testimoriy of its afegistant 
cashier. The Court directed a verdict for plaintiff. Held: granting 
a new trial that the question as to whether or not the plaintiff was an 
innocent holder was for the jury on the evidence submitted. 

In the Court of Common Pieas of Berks County. 
No. 23 October Term 1910. 
: * Rule by de/pricfanV fox ne^v trial. ' *w---'j.-...\>. 

B. Y. Shearer and Wm. Rick for defendant and rule, 
Joseph R. Dickinson for plaintiff. 

Opinion of Efidlich, P. J., December 1, 1913— Plaintiff 
brought suit against defendant for the recovery of $351.20, to- 
gether with interest due thereon, being the amount of a note 
dated September 27, 1909, given by the defendant to the Equit- 
able Manufacturing Company. The Equitable Manufacturing 
Company had this, note discounted by the plaintiff, before its 
rnaturity. 

The defendant set up as a defense that this note was pro- 
cured through fraud of I. M. Crane, agent for the Equitable 
Manufacturing Company. The fraud alleged was that this 
agent, as agent for the Equitable Manufacturing Company, 
came to the defendant for the purpose of selling to him jewelry. 
That the defendant agreed to take from the Equitable Manu- 
facturing Company a, certain amount of jewelry upon the con- 
dition that the jeweiry was to remain the property of the 
Equitable Manufacturing Company until sold by the defendant 
and that the defendant was to pay for the goods only as he 
sold the same. That after the arrangement thus made, Mr. 
Crane requested the defendant to sign a paper Which Crane 
falsely represented to defendant was a memorandum of the 
goods which the defendant agreed to take into his possession 
on the aforesaid terms. That relying upon the representations 
thus made by Crane, and in the belief that it was a mere mem- 
orandum, he signed the same. That defendant afterwards as- 
certained that what he signed was not a memorandum of goods 
in be delivered to him. but was this promissory note upon 
which suit is how brought. 

If this uncontradicted evidence is believed, tjieti this note 
was obtained by fraud. It thereupon was incumbent upon 
plaintiff to show that it had no notice of this infirmity in the 
instrument or defect in the title of the person negotiating it, 
that is, the Equitable Manufacturing Company. As is stated in 
Second National Bank v. Hoffhiah, 229 Pa. St. 429, brt pages 
432, 433:. "This being the situation, there was cast upon the 
appellee by the plain words of the act of 1901 the burden of 
proving that it had taken the note in good faith and for value 
and without anv notice of the fraud which had been perpetrat- 
ed/' ' 
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In the present case the plaintiff relied upon the testimony 
of its Assistant Cashier, Thomas Farrell, to prove that it was 
an innocent holder. He testified that at the time the bank 
received this note the bank had no knowledge of any equities 
existing in favor of the maker of the note, t'he defendant in this 
case. No other evidence was offered by the plaintiff upon this 
matter. Plaintiff's evidence was not in any manner corroborat- 
ed or substantiated by the evidence submitted on the part of 
the defendant. This case is therefore similar to that of 
Second National Bank v. Hoffman, supra, where the plain- 
tiff as here relied entirely upon its cashier to prove that 
the plaintiff was an innocent holder and must be 
distinguished from Second National Bank v. Hoffman, 
233 Pa. St. 390, where it appeared conclusively from the tes- 
timony of the defendant himself, together with one of his 
witnesses, that the defendant had no knowledge whatever of 
what had transpired at the time of the endorsement of the 
note. As the Court on page 394 says: "It thus affirmatively 
appeared, from the defendant's own admission and from the 
testimony of McKee, one of his witnesses, that the bank had 
no knowledge of the latter's fraud upon the defendant." Un- 
der this affirmative proof it was held in this latter case that the 
question of the innocence of the holder was not a disputed 
one after the defendant and McKee had testified, and that 
therefore the question of the holder's innocence should not 
have been submitted to the jury, but that the Court should 
have directed a verdict in favor of the plaintiff. In the case 
under consideration this conclusive evidence was wanting. 
What we should have done at the trial of this case was to 
follow the course as pointed out in Second Nat. Bank vs. Hoff- 
man, 229 Pa. St. 429, that is, to submit to and not to take from 
the jury the question of whether or not the plaintiff was an 
innocent holder. 

Rule for new trial is made absolute. 



MILLER vs. MOHNTON BOROUGH. 

"Witnesses — Testimony as to Value of Land — Competency. 

On the trial of an action to recover damages from a borough for 
land taken for public improvements, defendant offered two witnesses 
to testify Lo the value of the land taken. The preliminary examination 
showed that the first had been in the business of buying and selling" 
real estate and building houses in the city of Reading, for some years 
had been a real estate agent, but in the main had conducted a general 
contracting business. He had some casual knowledge of the plaintiff's 
property and its situation before the making of the improvements, but 
his knowledge of sale prices related to no sales at about that time, 
and except in the most general way, was collected by him within a 
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week or two prior to the trial, when he also made some investigations 
into the changes effected by the improvements. The second witness 
had no knowledge of plaintiff's property until a few days before the 
trial, nor had he any knowledge of the previous condition of the 
property's surroundings nor of the changes effected by the improve- 
ments. The Court refused to admit the testimony of the witnesses' 
on the ground that they had not qualified. Held: no error. 

Same— Qualifications of Witness to Values. 

To qualify a witness to testify as to values in such a case, he must 
have an actual and personal knowledge of the subject-matter, and 
must be familiar with the conditions existing before the taking. He 
must also be acquainted with the prices at which similar properties 
in the neighborhood have been held or sold, and this knowledge must 
be such as to enable him to testify to the value of the property imme- 
diately before and immediately after the taking. 

In the Court of Common Pleas of Berks County. 

No. 41 January Term, 1913. 

Rule by plaintiff for new trial. 

W. Kerper Stevens for plaintiff and rule. 

William Rick for defendant. 

Opinion by Wagner, J., December 1, 1913. — The only 
ground urged at the argument in support of this rule was the 
refusal of the Court at the trial to receive the testimony of two 
witnesses offered by plaintiff on the difference in market values 
of his property before and after the public improvements made 
in July, 1911, by defendant and as affected thereby. The one 
of these witnesses, as appears by his preliminary direct and 
cross examinations looked at as a whole, had been in the busi- 
ness of buying and selling real estate and building houses in the 
city of Reading, for some years had been a real estate agent, but 
in the main had conducted a general contracting business. He 
had some casual knowledge of the plaintiff's property and its 
situation before the making of the public improvements. His 
knowledge of selling prices related to no sales about July, 1911, 
and except in the most general way, was collected by him within 
a week or two prior to the trial, with a view to testifying in it, 
by inquiries from others. At the same time he made some in- 
vestigations into the changes effected by the improvements. 
Upon defendant's objection to his competency and the Court's 
intimation that the information thus gathered was not sufficient 
to qualify him, the witness was withdrawn, an exception being 
subsequently asked for and granted. The other of the wit- 
nesses in question had no knowledge of the plaintiff's property 
until a few days before the trial when he went there to look 
at it. Neither had he any knowledge of the previous condition 
of the surroundings, or of the changes effected therein by the 
public improvements. The defendant's objection to his com- 
petency to testify was sustained and later on an exception noted 
for plaintiff. The same witness was subsequently offered by 
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plaintiff as an expert to testify as to what, under existing condi- 
tions, must be done to the property to put it into marketable 
condition, etc., and was for that purpose admitted against ob- 
jection and under exception by defendant. 

Witnesses called to the stand to give their opinions upon 
market values are not, strictly speaking, expert witnesses: 
Ramschasel's Est., 24 Pa. Super. Ct. 262. Their competency 
to testify depends in a large measure upon their actual and 
personal knowledge of the subject-matter of the inquiry: Ry. 
Co. vs. Vance, 115 Pa. 325, 332 ; Orr vs. Gas Co., 2 Pa. Super. 
Ct. 401, 411, and involves as an essential a familiarity with the 
conditions existing before the taking, etc. : White vs. R. R. Co., 
222 Pa. 534. Acquaintance with the price at which similar 
properties in the neighborhood have been held or bona fide 
sold is also indispensable: Ry. Co. vs. Vance, supra, 331. 
Given an actual knowledge of the first of these elements, a 
witness may qualify Himself by inquiries as to values: O'Brien 
vs. Ry. Co., 194 Pa. 336, 345; Swank vs. Gas Co., 5 Pa. Super. 
Ct. 371, 374. The values, however, which are controlling are 
those immediately before and immediately after the taking, 
etc.: Gas Light Co. vs. R. R. Co., 167 Pa. 6, 11, 13,— and how- 
ever acquired, the witness' knowledge, in order to qualify him, 
must relate to that time : Orr vs. Gas. Co., ubi supra. That his 
competency when offered is the subject of preliminary inquiry 
and a matter for the Court to pass upon, and that, if he fails to 
qualify himself according to the rules stated, he should be 
rejected, has often been decided: Michael vs. Pipe Line Co., 
159 Pa. 99 ; Friday vs. R. R. Co., 204 id. 405 ; Hope vs. R. R. 
Co., 211 id. 401; Galbraith vs. Phila. Co., 2 Pa. Super. Ct. 
359; Grier vs. Homestead, 6 id. 542, (and see also the cases 
above cited). Nor must it be overlooked that, in passing upon 
such questions, there is some latitude of discretion in the trial 
judge: Oil Co. vs. Gilson, 63 Pa. 146; Mengell's Ex'rs vs. 
Water Co., 224 id. 120, in the. exercise of which, just as in that 
involved in passing upon a challenge to a juror examined on 
his voir dire : see Ortwein vs. Com., 76 id. 414, 426 ; Clark 
vs. Com., 123 id. 555, 574, the presence of the witness before 
the judge is to be taken into account. The impression made 
by him is not a matter of record nor often of positive recollec- 
tion after the lapse of some time. Still allowance is to be duly 
made for it as sustaining the ruling. 

Here, the first of the witnesses referred to had only the 
most cursory acquaintance with the previous condition, etc., 
of plaintiff's property, was unfamiliar at the time of the im- 
provements with their effect upon it, and knew nothing of the 
then selling values in the borough, nor at any time except by 
inquiries made by him just before the trial and with a view 
to testifying in it. And the other had no knowledge whatever 
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of the property until a few days before, nor of any of the con- 
ditions, etc., existing before the improvements were made by 
the defendant. It would seem very clear that neither of them 
was competent to testify. What was said in Grier vs. Home- 
stead, supra, at p. 551, appears literally applicable in this case, 
viz : 

"A stranger from a distant state, who saw the property, 
for the first time on the day of trial, could testify to the same 
facts. A verdict to be respected must have a firmer 
foundation." 

The rule to show cause is discharged. 



EXCHANGE MUTUAL F. I. CO. vs. MUTUAL F. I. CO. 

Fire Insurance — Agreement to Reinsure — Waiver of Terms of Agree- 
ment — Question for Jury. 

Plaintiff company having an agreement with defendant company 
for the latter to reinsure fire risks, brought suit to recover moneys 
owing by defendant for return premiums on cancelled policies and for 
losses paid by the plaintiff. Defendant claimed a set-off in excess of 
plaintiff's demand, alleging that the original agreement between them 
prodded that all policies reinsured should carry a certain tariff rate, 
and tha* the plaintiff by cutting these rates had deprived the de- 
fendant of premiums that it would otherwise have earned. The tes- 
timony of defendant's witnesses showed that the defendant was not 
bound by the tariff rate, but could exercise its option in the acceptance 
or rejection of policies; that it did nr* have to accept all re-insurance 
that was offered but had the option of accepting each risk offered 
with a full knowledge of the rate of premium upon it. Held: that 
whatever the original agreement may have been as to tariff rates, 
there was sufficient evidence to warrant a jury in finding that it was 
waived by both parties, and that the submission to the jury of the 
question of waiver was not error. 

In the Court of Common Pleas of Berks County. 

No. 92 August Term, 1909. 

Rule by defendant for new trial. 

J. B. Stevens for defendant and rule. 

Snyder & Zieber for plaintiff. 

Opinion by Wagner, J., December 8, 1913. — Plaintiff 
brought suit against the defendant for the recovery of $885.49, 
with interest from January 1, 1909, making a total claim of 
$1,117.61. There was no dispute between the parties as to the 
fact that this amount was due by the defendant to plaintiff for 
return premiums on policies cancelled and on account of 
losses that had been paid by the plaintiff company. What de- 
fendant claimed was that it had a set-off exceeding plaintiff's 
claim by $1,836.91. It contended that the jury should find in 
its favor and certify in its verdict that the plaintiff is indebted 
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to the defendant for the difference between the amount of de- 
fendant's set-off and the amount of plaintiff's claim, that is, 
that they certify that the, plaintiff is indebted to defendant to 
the amount of $1,836.91. 

The testimony of W. Morris Deisher, Secretary, Treasurer 
and Director of the defendant company, shows that in the be- 
ginning of August, 1905, Arthur Freeston, representing the 
plaintiff, called upon him, and that Freeston asked defendant 
to reinsure the plaintiff. That Freeston stated that they were 
getting tariff rates from which defendant agreed to pay plain- 
tiff a dividend of 25% so that plaintiff could reimburse its 
policy-holders and that the defendant was further to pay the 
plaintiff 20% on the net premiums, that is, plaintiff was to have 
40% and the defendant 60% of the premiums and that that 
proposition was agreed to. (N. of T., p. 5). In this Mr. 
Deisher is corroborated by John G. Capello, one of defendant's 
clerks. (N. of T., p. 15). Deisher further stated that business 
was carried on between the two parties until November, 1908, 
when the policies on the outstanding insurance were cancelled 
after he had ascertained that the plaintiff had cut rates. Upon 
cross-examination (N. of T., p. 8) Mr. Deisher, to the ques- 
tion : "Were you bound, or was the Reading Company bound 
to accept all re-insurance that was offered by the Exchange 
Company, provided it was a tariff rate?" answered that it was 
not. When asked what it was to do by reason of the afore- 
said so-called agreement, he answered: "Pay the 25% divi- 
dends .... on accepted business." He further 
testified that in what is called the agreement of August, 1905, 
the defendant was not bound by a tariff rate, but could exercise 
its option in the acceptance or rejection of policies. That it 
could do so is further shown by the subsequent method of 
business. Mr. Deisher (pp. 9, 10) testified that the Reading 
Company was not bound to reinsure the Exchange Company 
on all business that was submitted ; that daily reports were is- 
sued by the plaintiff and sent to the Reading Company, 
stating what risks were to be reinsured, the number of the 
policy to be issued, the name of the reinsured company, the 
date, term, expiration, rate of premium, and description of the 
insured property. That after the daily report was thus received, 
if there was any matter in the report, including the premium, 
that was not satisfactory to the defendant company, that there- 
upon the defendant company had the option of immediately 
cancelling the policy. That as a matter of fact it did cancel 
numerous policies immediately upon the receipt of the daily 
reports, some on the ground that the rate was not high enough. 

An examination of the testimony shows that the proposi- 
tion, called by the defendant an agreement, alleged to have been 
made in the beginning of August, 1905, was not binding upon 
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or recognized by either of these parties, except as to .the di- 
vision of the premiums!, that is the 40 per cent, and 60 percent, 
basis. If the acceptance of the proposition, of August^: 1905; 
canbe called a contract, the subsequent course of- dealing con- 
clijfsivejv -showed ^waiver of every term thereof except !the 
per. cent of distribution of prerrtitims. * These parties 1 were only 
bound as to other matters after the daily Teports had bfeen re- 
ceived, and each individual policy acted upon and accepted by 
the defendant company. The acceptance in this manner of each 
policy constituted a distinct and separate agreement in which 
the only term of the proposition of August, 1905, that was 
recognized as binding upon both parties was the matter of the 
per cent, of premiums to which each party was entitled. Under 
defendant's testimony as to their method of business it is clear 
that the defendant was not bound to accept policies of insur- 
ance upon the tariff rate even if satisfactory in all other respects 
but that the question of the rate was a matter to be acted upon 
on receipt of the daily reports. If the term as to tariff rate was 
not binding upon the defendant it was also not binding upon 
plaintiff. A contract binds both parties or neither: Hill vs. 
Roderick, 4 W. & S., 221 : Philips vs. Mining and Mfg. Co., 7 
Phila. 619; Corbet vs. Fuel Co., 21 Pa. Sup. Ct. 80: Grove vs. 
Hodges, 55 Pa. St., 504-516; N. C. R. Co. vs. Walworth, 193 
Pa. St., 20T-213.. 

One of the reasons assigned for a new trial is that the 
question of waiver should not have been submitted to the jury; 
that is, that there was no evidence to show any waiver of the 
tariff rate. As we now view this, case we consider that de- 
fendant by its admitted course of dealing conclusively showed 
a waiver in the proposition of August, 1905, of the tariff rate, 
and that instead of submitting, as we did, the question of waiver 
to the jury, we should have instructed it that the defendant had 
waived the question of tariff rates. The defendant's entire set- 
off was based upon its contention that the tariff rate agreed 
upon was the underwriters' tarift rate as applied to the respec- 
tive districts where the insurance was taken and that the plain- 
tiff by cutting these tariff rates had deprived the defendant of 
receipts of premiums which would have exceeded plaintiff's 
claim by $1,836.91. It was not contended by the defendant 
that it did not receive its full 60 per cent, of the actual premiums 
received by the plaintiff company. As we consider that there 
was an admitted waiver of the tariff rate it then becomes a mat- 
ter of no consequence as to what was meant by tariff rate, 
whether as contended for by the defendant or by the plaintiff. 
Therefore, although that question was also submitted to the 
jury, its rinding thereon whatever it may have been or howso- 
ever supported by evidence, did no harm. 
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,, , Plaintiff-asked for bidding instructions. This vre refused 
to.gme, but submitted the case to. the jury. They found in favor 
of the plaintiflB-e Upori defendant's JestinlOBy- alone we consider 
th^t ,plaintiff was dearly entitled to th*' verdict; that it received. 

.,. Rule fqr ; new .trial discharged, n 'a. I; / :v .^<^/: 



WEBSTER vs. WEBSTER. 

A ID davit of Defense — Rule for Judgment — Sufficiency of Statement-r- 
Suit on Foreign Judgment — Act 25 May 1887, t». r Li. 271. . 

To entitle a plaintiff to judgment for' want of a sufficient affidavit 
of defense, the statement of his demand, under Act 25 May 1887, P. L.' 
171, must be self-sustaining; and where suit is brought. upon a foreign 
judgment and plaintiff's statement does not contain a complete record 
of the proceedings in the foreign Court, but only a copy of the decree, 
the statement can not be considered complete and judgment for want 
of a sufficient affidavit of defense cannot be granted. 

Foreign Judgment— Sufficiency of Plaintiff's Statement. 

In an action upon a foreign judgment, a statement of claim is 
insufficient which is not accompanied by a full copy of the record of 
the judgment, including copies of notes, contracts, etc., upon which 
the judgment is based. 

In the Court of Common Pleas of Berks County. 

No. 114 August Term, 1913. 

Rule for judgment for want of sufficient affidavit of de- 
fence. 

R. G. Bushong for plaintiff and rule. 

Snyder & Zieber for defendant. 

Opinion by Wagner, J., December 8, 1913. — This action is 
founded upon a decree of divorce by the Court of Wisconsin 
in which, after dissolving absolutely the marriage tie, and di- 
recting to whom the custody of the children shall be given, 
the Court directs : First, that the present plaintiff be given the 
sum of $500 in money, which sum is ordered to be paid the 
plaintiff in monthly installments beginning the 28th day of 
November, 1910, and monthly thereafter until the full amount 
of $500 has been paid, which sum shall be evidenced by a note 
dated May 19, 1909 ; second, that as a provision for plaintiff's 
support as permanent alimony, the defendant in this case be 
ordered to pay to the plaintiff the sum of $20 per month, in 
semi-monthly installments of $10 each, commencing May 19, 
1909; also that the further sum of $30 per month be paid to 
her for the support and maintenance of the two minor children ; 
third, that the plaintiff have and recover of and from the de- 
fendant the sum of $50, being the amount due at the time of the 
decree for rent for the premises occupied by the plaintiff at 
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the time of the decree, and also an order for the payment of 
the further sum of $50 attorney's fees and expenses incurred 
by the plaintiff in the prosecution of said divorce proceedings. 

The defendant in his supplemental affidavit of defense avers 
that the "statement is defective and not sufficient to support a 
judgment thereon, in that it does not contain, and is not ac- 
companied by, a full and complete copy of the record of the 
proceedings in the Circuit Court of Milwaukee, in the State of 
Wisconsin, in which proceedings the judgment now sued upon 
was entered." 

An examination of the statement confirms the correctness 
"of the fact alleged. It only contains a copy of the decree. The 
first question therefore to answer is the sufficiency of the state- 
ment. In the case of Finch vs. White, 190 Pa. St.' 86, it is held: 
''In' an action upon a foreign judgment, a statement of claim is 
insufficient which is not accompanied by a full copy of the record 
of the judgment, including copies of notes, contracts, etc., upon 
which the judgment is based." Also in the case of Stockkv vs. 
McClurg, 14 Pa. Sup. Ct. 629, Mr. Justice Orlady, on page' 635. 
:says: "The plaintiff's statement is defective and insufficient 
in that it is not accompanied by a full copy of the record of 
the Dauphin County Court. The decree was only a part of 
the whole record, which is a statutory requisite to establish the 
plaintiff's claim, and a copy of the whole record should ac- 
company the statement in order to comply with the provisions 
5f the act of 1887." See also Campbell vs. Railway Co., 13« 
Pa. St. 574; Cruz et al. vs. O'Boylc, 197 Federal Rep. 824, 827: 
Dimmick vs. The Wyoming Mfg. Co., 2 Lack. Legal News, 
171 ; Sevison et al. vs. Blumenthal, 9 Kulp, 392. 

In view of these decisions we consider that the statement 
is insufficient because it contains only a part of the record, that 
is, the decree. 

"To entitle a plaintiff to judgment for want of a sufficient 
affidavit of defense, the statement of his demand under the Act 
25 May, 1887, P. L. 271, must be self-sustaining; that is, it must 
set forth in clear and concise terms a good cause of action, by 
which is meant such averments of facts as, if not contraverted, 
would entitle him to a verdict for the amount that is claimed ;" 
Distillery Co. vs. Lotz, 5 Berks Co. L. J. 146. 

Rule for judgment is discharged. 
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EMPIKE S. & I. CD. vs. LAWRENCE, Et Al. 

Equity — Injunction— Encroachments Upon- Tjatid. 

Plaintiff filed a bill in equity against defendants, the owners of 
land adjoining plaintiff, asking for a decree restraining them from 
dumping ground and rubbish upon their land in suoh manner as to 
cause a portion of it to roll upon plaintiff's land, and .also asked that 
aefendanrts be required to remove or pay for the = costs of removing 
the material that had already encroached upon plaintiff^ land. The 
evidence showed that the boundary line was not marked on the ground 
until after the suit had been brought; that no complaint had been 
made by plaintiff to defendants of encroachments before the suit; 
and that to a large extent the encroachments antedated the plaintiffs 
ownership of the land. There was no proof that the deposits on plain- 
tiff's land substantially interfered or were likely to do so with any 
present use of the land by the plaintiff. Held: that the defendants 
be ^enjoined from conducting -their operations in such manner or places 
as to cause trespasses upon plaintiff's land in the future; that de- 
fendants should pay the costs; but that a decree requiring the removal 
t>y defendants of the deposits resulting from past operations of them- 
selves and their predecessors in title encroaching upon plaintiff's land 
was not presently necessitated or justified by proof of actual or proba- 
ble substantial interference with any use made or intended to be made 
by plaintiff of its land. 

Eqpnity— *Jse of Land. 

One who makes a use of his land which is beyond the natural use 
and enjoyment of it is bound to protect his neighbor against injury 
resulting therefrom, and a substantial and continuing trespass upon 
the latter in disregard of that duty will be dealt with by a court of 
equity. 

Equity Practice. 

There can be no relief granted in equity for matters not averred 
in the bill with sufficient certainty to give the defendant notice of the 
particular facts as reMed on. 

In the Court of Common Pleas of Berks County. 

1078 Equity Docket, 1912. 

Bill for Injunction; upon trial and final hearing. 

Cyrus G. Derr for plaintiff. 

William J. Rourke for defendants. 

Opinion by Endlich, P. J., August 23, 1913.— 

I. FINDINGS OF FACT. 

1. The plaintiff, a foreign corporation authorized to hold 
property and do business in Pennsylvania, is the owner of 
certain land within the limits of the city of Reading, ad- 
joining land owned since 1906 by the defendants. The 
boundary line between these respective lands forms an angle, 
of which the shorter side runs approximately east and west 
and- the longer side approximately north and south; so that 
the respective properties lie, along the former north and south, 
and along the other east and west of each other; or, in other 
words, defendants' land lies to the north of part and to the 
east of part of plaintiff's land. 
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2. Upon the land of the defendants the latter have been 
dumping and allowing (for a consideration) others to dump 
earth and various materials, including rubbish, until it has 
been raised to a considerable height above plaintiff's land, 
sloping down to the same southwardly and westwardly, with 
the effect, as alleged in plaintiff's bill, that part of the ma- 
terial dumped upon defendants' land has slid or rolled down 
the westerly slope upon plaintiff's land and still continues to 
do so, at some points encroaching upon it, and occasionally 
passing over it to and upon the tracks of the Philadelphia & 
Reading Railway to the west of plaintiff's property. 

3. Quantities of earth, rubbish, etc., dumped on de- 
fendants' land have also slid or rolled down the slope to the 
north of plaintiff's land, and still continue to do so, and the 
foot of that slope encroaches considerably upon the plaintiff's 
land south of defendants'. 

4. To a large but not defined extent the encroachments 
spoken of in the 2d and 3d findings antedate the defendants' 
ownership of and operations upon their land, the boundary 
line between which and plaintiff's land, though undisputed 
in this action, was not marked on the ground until after this 
suit had been brought. Nor before its institution had any 
complaints been made by plaintiff to defendants of such en- 
croachments. 

5. Some of the material that has more recently rolled 
down from defendants' upon plaintiff's land has been caused 
to do so by persons trespassing upon the former. 

6. The quantity of material involved in the encroach- 
ments upon plaintiff's land, at its westerly and northerly sides, 
is approximately 5,700 cubic yards, the removal of which to- 
gether with a sufficient amount (8,700 cubic yards) of the 
earth on defendants' land to guard against further slides from r 
defendants' upon plaintiff's property, would cost about 
$4,550. 

7. There is no proof that the deposits encroaching upon 
plaintiff's land are substantially interfering, or likely to do so, 
with any present or intended use of its land by the plaintiff. 

II. DISCUSSION. 

The plaintiff's bill asks for a decree restraining the con- 
tinuance of defendants' operations upon their land in such 
manner and places as to cause materials deposited upon it to 
fall, slide or roll upon plaintiff's land, and also requiring de- 
fendants to remove or to pay to plaintiff the cost of re- 
moving the material that has already encroached upon its 
land according to the measure of damages laid down in such 
decisions as Seely vs. Alden, 01 Pa. 302; Stevenson vs. Coal 
Co., 201 id. 112, 203 id. 310; Hoffman vs. Coal Co., 10 Pa. 
Super. Ct. 031. If the case as made out by the proofs were 
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one calling for such an order of removal, it would be perhaps 
impossible to avoid applying the rule that there can be no 
relief granted in equity for matters not averred in the bill: 
Thompson's App., 126 Pa. 367, 371 ; P. S. V. R. R. vs. P. & R. 
R. R., 160 id. 277, 292; Luther vs. Luther, 216 id. 1, 9; Ritten- 
house vs. Newhard, 233 id. 433, 435 ; I Dan. Ch. Pr. p. *852, note 
5, with sufficient certainty to give the defendant notice of the 
particular facts as relied on: ibid., pp. *386, 370, 371. The 
first paragraph of plaintiff's bill describes its land as bounded 
by defendants' on the south and on the east; and the second 
paragraph complains of defendants' filling to the east of it 
and of the injurious effects on that side. No trouble on the 
southern boundary is specifically mentioned as constituting 
part of the complaint. The defendants' answer is limited to 
the allegation of the bill. At the trial the evidence adduced 
by plaintiff showed that there have been encroachments of 
some magnitude and continuing trespasses along the other 
part of the line also ; and whilst the introduction of that evi- 
dence was not then resisted as raising an issue dehors the 
pleadings, its consideration as affording any basis for a de- 
cree in favor of plaintiff was at the argument earnestly ob- 
jected to in behalf of defendants upon that ground. Nor, as 
bearing upon the prayer for the removal of the accumulated 
deposits, could this objection, if not otherwise invalidated, be 
regarded as a mere matter of technicality. The liability 
sought to be fastened upon defendants with respect to the re- 
moval of encroachments where the properties lie north and 
south of each other is of so grave a character and so greatly 
in excess of any that might accrue from the trespasses ex- 
plicitly charged in the bill, that, if intended to be imposed 
upon defendants, it would seem that they were entitled to be 
apprised of that purpose by unequivocal averments. All the 
more forcibly must this appear when it is remembered that, 
in part, all the encroachments here in question go back of de- 
fendants' ownership of their land and of their operations upon 
it, — that the precise boundary line was not marked on the 
ground before the institution of this suit, — and that there was 
no previous complaint to defendants concerning any invasion 
of plaintiff's property : see Stephenson vs. Brown, 147 Pa. 300, 
302. It may also be noticed that the averment of continuing 
and threatened trespasses, which determine the jurisdiction in 
equity: Allison's App., 77 Pa. 221, 227; Walters vs. McElroy, 
151 id. 540, 555, is made in the bill, strictly read, as relating 
to the westerly slope. Whether, under Fricke vs. Quinn, 188 
Pa. 474, and similar cases, the defendants' objection in the 
particulars indicated may still be obviated by an amendment 
of the bill, is a matter not now before us. On the other hand, 
the objection itself is robbed of much, if not all, of its sig- 
nificance, if apart from it the circumstances of the case, as 
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shown by the evidence, forbid the granting of the prayer for 
removal, etc. In that event, the only point to be determined 
will be the liability of the defendants to a decree restraining 
them from continuing to so conduct their operations upon 
thek land as to cause or permit invasions of the plaintiff's 
property. Obviously upon that point the precise relation of 
the evidence to the averments of the bill, strictly interpreted, 
is not of the same importance, and for the purposes of its 
disposition it may not be improper to consider that, in a 
general way, the defendants' land is accurately enough de- 
scribed as lying, as a whole, eastwardly of the plaintiff's and 
the material rolling down from the former upon the latter as 
impinging upon the same along the westerly boundary j and to 
understand the allegations of the bill and the denials of the 
answer, i. e., the issue made by the pleadings, accordingly. 

Now, concerning defendants' liability to an injunction in 
respect to continuing invasions of plaintiff's property, such 
as referred to above and stated in the Findings of Fact,, the 
controlling rule would seem to be found in the doctrine that 
one who makes a use of his land which is beyond the natural 
use and enjoyment of it, is bound to protect his neighbor 
against injury resulting therefrom and that a substantial 
and continuing trespass upon the latter in disregard of that 
duty will be dealt with by a court of equity: see Evans vs. 
Fertiliz. Co., 160 Pa. 207, 214, et seqq. In raising the level 
of their land by filling, it was apparently the duty of the 
owners to keep sufficiently within their boundaries to avoid 
the reasonable possibility of materials dumped on their ground 
sliding, or rolling, or being rolled, down the slopes upon the 
plaintiff's land: and to the extent that such invasions of 
plaintiff's property continue, the- defendants are liable to a 
decree forbidding; persistence in such conduct of their opera- 
tions upon their property as makes such invasions possible 
and probable. But when it comes to further ordering de- 
fendants to remove or pay for the removal of the deposits 
that have accumulated on plaintiff's land, there would seem to 
stand in the way the well-known principles that equity will 
not in its decree- go beyond the fair necessities of the case, 
that the existence of a legal right in a party is not conclusive 
as entitling him to a vindication of it in equity, and that in the 
absence of a showing of positive injury irremediable at law 
a decree is not demandable which would cast upon one party 
a burden disproportionately greater than that remaining upon 
the other by reason of its refusal, — principles, all of them, too 
thoroughly established in our jurisprudence to demand an 
enumeration of the authorities. It is enough for present pur- 
poses to refer, as illustrating their application, to the case of 
Lance's App., 55 Pa. 17, where the matter of the enforcement 
of a decree for the removal of wrongful deposits of earth, etc., 
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upon a right of way was referred back to the court making it, 
with an intimation (see p. 25) that it would be unnecessary 
and therefore improper if not needful for the owner's present 
or intended use of the way and thus in effect imposing a need- 
less expense upon the defendant. Here, in view of the fact 
that there is no proof of substantial and actual interference 
with plaintiff's use of its land, present or intended, by the en- 
croachments upon it, there would, under this intimation, be no 
propriety in ordering their removal, the expense of which to 
defendants would be very great, with but slight, if any, ap- 
parent corresponding benefit to plaintiff. 

The costs of this litigation would seem properly to fall 
upon the defendants. 

III. CONCLUSIONS. 

A. The defendants, in raising the natural level of their 
land above that of plaintiff by filling, were and are bound to 
see that the material dumped upon their land is retained upon 
it and that no portion of such material shall fall, slide or roll, 
or be cast, down upon plaintiff's land ; and the fact being that 
portions of such material have rolled or been rolled, and con- 
tinue to roll or be rolled, upon plaintiff's land from the de- 
fendants', makes the latter liable to a decree enjoining, them 
from conducting their operations upon their land in such man- 
ner or places as to cause, permit or enable such trespasses 
upon plaintiff's land in the future. 

B. A decree requiring the removal by defendants or at 
their expense of the deposits of earth, etc., resulting from past 
°Perations of defendants and their predecessors in title and 
en croaching upon the land of the plaintiff, is not presently 
ne cessitated or justified by proof of actual or probable sub- 
^Z/?£ial interference, by reason of those deposits, with any 

1/S& *nade or intended to be made by plaintiff of its land. 

C The costs of this suit will have to be paid 'by defendants. 

-And now, August 23, 1913, the Prothonotary is directed to 

e v*^^x- a decree nisi in accordance with the foregoing decision 

a ac l forthwith to give notice of the same to the parties or their 

coui:r> se ] f record, sec. reg. 



HAFER vs. JONES. 

*^v*r Tpial — charge of Court. 

sum- *? n the trial of a suit to recover damages for personal injuries 
b^.^ ^-ined by plaintiff in falling through an open hatch-way in the 
tfx^rr^oom on the premises of defendant, the Court charged the jury 
to *iv^ tlle P laintm "' s right to recover would be defeated unless he proved 
*>e satisfaction of the jury that the trap door covering the hatch- 
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way in which the accident happened was negligently left open either 
by the defendant or his wife. There had been evidence on the part of 
plaintiff that on the evening of the accident the defendant and his 
wife had come from the bar-room in which the trap door was lo- 
cated between 9 and 10 o'clock, and that no one else had been seen 
to come from the room between that time and the time of the accident 
at 12 o'clock. No evidence was offered to show that anybody else was 
responsible for the trap door being open. Plaintiff asked for w a new 
trial on the ground that the charge was erroneous. Held, that the 
charge followed the plaintiff's theory of the case as shown by his 
statement and the evidence and that it properly submitted the case 
to the jury. 

In the Court of Common Pleas of Berks County. 

No. 103 August Term, 191.3. 

Rule by plaintiff for new trial. 

W. Kerper Stevens for plaintiff and rule. 

Dumn & Schaeffer for defendant. 

Opinion by Wagner, J., December 8, 1913. — Whilst in the 
employ of the defendant, the plaintiff, on the night of Septem- 
ber 26, 1910, fell through a trap door that had been left open, 
and which was located back of the bar in defendant's bar- 
room. This suit was brought for damages on account of the 
injuries sustained. 

The statement charges negligence in the defendant in the 
following language: "The covering of .which, (hatchway) 
through the negligence of the defendant, had been removed." 
To prove negligence on the part of the defendant, the plaintiff 
tailed as a witness Frank J. Souders, to show that it was 
through defendant's negligence, as alleged in the statement, 
that the trap door had been left open. This witness testified 
that on the evening of the accident he had seen the defendant 
and his wife come from the bar-room, between nine and ten 
o'clock, and. that from that time until twelve o'clock, the time 
the witness left, he had not seen any one else come from that 
room. The purpose of this evidence was to show that the 
trap door had been left open either by the defendant or his 
wife. The case was tried upon this theory, that is, that the 
defendant and his wife had gone into the bar-room between 
nine and ten o'clock, opened the trap door to go to the base- 
ment to get lunch, and upon returning, had neglected to close 
it. No evidence whatever was produced to show any negli- 
gence in any employee of the defendant, whether such em- 
ployee be considered as a vice principal or as a fellow em- 
ployee of the plaintiff. 

The only reason filed by the plaintiff for a new trial is 
that "The Court erred in instructing the jury that the plains- 
tiff's right to recover would be defeated unless he proved, to 
the satisfaction of the jury, that the trap door covering the 
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hatchway, in which the accident happened, was negligently left 
open either by the defendant or his wife." 

This reason doubtless refers to the portion of the charge 

where we said: "But the negligence charged and as presented 

to you is that the defendant himself and his wife, who was with 

*2im, went, on that night when this accident occurred, into this 

b ai ~-x"oom and that it was they who opened this trap door and 

alio wed it to remain open. That is, the negligence that is pre-. 

sented to you is that the defendant or his wife went there and 

opened "this trap door and allowed it to remain open," and also 

to t "3.t: part when later on in the charge we said: "It is only as 

y°^ find that this defendant did that, (opening the trap door 

*u ^-1 lowing it to remain open) or his wife who was with him, 

v^*" ^ r<=>11 can fi n( * a verdict in favor of the plaintiff and against 

^i c ^ e ^ en dant. If you find that he did not open this trap door 

a £ ^icj not allow it to remain open, then that is an end of 

the case against him." 

It: was only upon this basis that we were able to allow 
^ <^a.se to go to the jury. We would have been compelled 

th Svistam defendant's motion for a non-suit upon the theory 
* 5^ t:"he trap door was left open by one of the employees of the 
off ^ ri< ^ ant > f° r tn e reason that not a particle of evidence was 
as ^^^d to- show any negligence of any employee. In charging 
st J^^^e did we followed plaintiff's theory as shown T)y his' 
j s *-^xnent and his evidence submitted in support thereof, that 
£ ^V^ at the accident was caused by the personal negligence 
fo "*•*>.€ defendant, in that the defendant himself left the trap 
c ^ 1 * open.. 

liule for new trial discharged. 



SUNANDAY vs. McKENTLY, Executrix. 

;^J**^ Con. — Survival of Bight of Action- Act June 24, 1895, P. !L. 236 
Assault on Wife as Personal Injury to Husband. 

Viij^ -An action of crim. con. by a husband for a criminal assault upon 
^-^1- ^^ife cannot be maintained against the executrix of the wrongdoer 
^c**^"*"* his death, since the action does not survive. This is the case 
tii^^Withstanding Act June 24, 1895, P. L. 236, which provides that ac- 
"-^>Xi ^ survive for "injury wrongfully done to the person of another. ' 
**x^^ phrase contemplates only injuries to the person, which may or 
o^JT^~ not result in death, and a criminal assault upon a man's wife 
^-t ^^ot be held to be an injury to the person of the husband, although 

^ Himon law husband and wife are considered one. 
Vj ^^ «A n action of crim. con. is an action on the case, and not trespass 
armis. 

In the Court of Common Pleas of Berks County. 

No. 42 August Term 1913. 

Rule to Take off non-suit. 



^t: 
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\Y. 15. Bechtel for plaintiff and rule. 

Wilson S. Rothermel and Snyder & Zieber for defendant. 

Opinion by Wagner, J., December 8, 1913. — In this case 
suit was brought by the plaintiff against the defendant, De- 
borah K. KcKently, executrix of the estate of Jonathan Mc- 
Kently, deceased, to recover damages in an action of crim. 
con. The plaintiff alleged that Jonathan McKently in his life- 
time had debauched his wife, Lillie E. Sunanday. This suit 
was brought after the death of the said Jonathan McKently, 
against the defendant as executrix. A non-suit was granted at 
the time of the trial on the ground that the death of Jonathan 
McKently abated the suit. 

It is admitted by plaintiff that prior to the Act of 1895 P. 
L. 236, an action like the present one, upon the death of the 
wrong-doer, did not survive against his estate. He claims, 
however, that under said act this action can be maintained 
against the wrongdoer's executrix. 

At the argument of this case counsel for plaintiff earnestly 
contended that an action of crim. con. is one at common law. 
That it is governed by the principles of the common law and 
that as at the common law husband and wife are one, a criminal 
assault- upon or debauchment of the body of the plaintiff's wife 
would be an injury wrongfully done to the person of the hus- 
band in the eyes of the law, and is the same as if the husband 
had been assaulted, and therefore redressible at common law 
in an action of trespass vi et armis. 

A complete answer to this contention is found in Drew v. 
Peer, 93 Pa. St. 234, where it is held: "Where damages are 
claimed by a husband for the loss of his wife's services, and for 
medical attendance resulting from a personal injury to her, 
case is the proper form of action." The reason for this, together 
with the authorities therefor, is stated in full by Mr. Justice 
Sterrett on page 241. Plaintiff's contention is that the meanirg 
of the term in the aforesaid act of the injury stated as done 
to the person of another which is to survive the death of the 
wrong-doer, and may be enforced against his executrix or ad- 
ministrator, is sufficiently broad to include an action of the 
kind under consideration. This, however, is giving to the 
phrase an "injury wrongfully done to the person of an- 
other," entirely too broad a meaning. It is there used in a re- 
strictive sense as is clearly shown by reading both sections of 
the act. That is, the personal injury that is to survive the 
death of the wrong-doer is such an injury as may or may not 
result in death. In Boyd v. Snyder, 207 Pa. St. 330, on page 
334, the court say : "The Act of June 24, 1895, P. L. 236, has 
no application to a suit for malicious prosecution. It is clearly 
intended to apply only to cases of injuries to the person, which 
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may or may not result in death. " See also Patterson vs. Wil- 
liams, 52 Pa. Sup. Ct. 299, 302. 

Rule to take off non-suit is discharged. 



In R C READING HAT MFG. CO., Alleged Bankrupt. 

Act of Bankruptcy — Preference. 

The payment by an insolvent debtor, within the four months' 
Period, of substantial sums of money to certain of his creditors, in 
satisfaction of their claims, while denying payment to others whose 
claims are due, constitutes an act of bankruptcy within the meaning 
of section 3a (2) of the Bankrupt Act. 

In. the District Court of the United States. 

Eastern District of Pennsylvania. 

In Bankruptcy, No. 4982. 

Petition in Bankruptcy. 

Rearick & llloway, of the Philadelphia County Bar, for 
petitioning creditors. 

E. H. Deysher for alleged bankrupt. 

Opinion by Samuel E. Bertolet, Special Referee, Decem- 
e *~ O, 1913.— 

FINDINGS. 

e -1 - The Reading Hat Manufacturing Company is a concern 

^^-f^~ed in the business of hat making, at Reading, Pa. 
p a ^ ^ At present, and for at least a year last past, the Com- 

3^ -was insolvent, and was known to its officers so to be. 

ve*-*. "^ - On October 13, 1913, the Company, knowing its insol- 

{ *^^^ , having about sixty-two unsecured creditors with claims 

dt fc5^ Awards of $18,000.00, paid out by check the sum of upwards 

^j?*^ * 500.00 to seven of its creditors, denying payment to the 

binder. 
di s yl^ • These payments were for past due monthly accounts, 

*~^ urging one or more thereof. 
$5£ -^ ^^ . One payment was to A. Wimpfheimer & Company for 
]D^ ^r — 47, in full satisfaction of said creditor's account for March, 



6 



DISCUSSION. 

~^The act of bankruptcy alleged in the petition is as follows : 
* That said Reading Hat Manufacturing Company is in- 
^nt, and that within four months next preceding the date 
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of this petition the said Reading Hat Manufacturing Company^ 
committed an act of bankruptcy, in that it did heretofore, to 
wit, on the 14th day of October, 1913, while insolvent, make 
a transfer and payment to a creditor, to wit: A. Wimpfheimer 
& Company, in excess of the sum of $500.00, with intent to 
prefer such creditor over other creditors, including your peti- 
tioners, and under like circumstances did at various other 
times within said four months make various other transfers 
any payments to other creditors with like intent. ,, 

There is no doubt that the alleged bankrupt has been, for 
at least a year last past, insolvent, and that its condition was 
known to its officers. There is even more than a suspicion 
that this was known to its principal creditors. Neither is; 
there any doubt that the Company on or about October 13,x 
1913, and within five weeks of the riling of the petition, par- 
celled out upwards of two thousand five hundred ($2,500.00) 
dollars among about seven creditors, paid about five hundred 
($500.00) dollars more to twenty others, and gave the remain- 
ing thirty-five of its creditors nothing. 

The law says, "Acts of bankruptcy by a person shall con- 
sist of his having * * * (2) transferred, while insolvent,, 
any portion of his property to one or more of his creditors, 
with intent to prefer such creditors over his other creditors ;: 
* '* *" (Act of July 1, 1898, Sec. 3a). 

In Rex Buggy Co. vs. Rearick, 132 Fed. Rep. 310, the 
Circuit Court of Appeals for the 8th Circuit, Hook, J., reading 
the opinion, said: — 

"If a merchant is hopelessly insolvent during the four 
months preceding the filing of a petition in involuntary bank- 
ruptcy against him, and with knowledge of such condition of 
insolvency pays to certain of his creditors substantial sums of. 
money in full satisfaction of their claims, and denies payment 
to others whose claims are due and equally entitled to pay-_ 
ments, he has committed an act of bankruptcy within "the 
meaning of section 3, subd. "a," cl. 2, Bankruptcy Act July l r 
1898, c. 541, 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422)., 
His payments under such circumstances inevitably result in: 
giving the creditors so favored a preference over the others. 
The debtor is presumed to intend the necessary results of his 
own intelligent acts. This doctrine is abundantly suppcrtedl 
by authority (Johnson v. Wald, 2 Am. B. R. 84, 93 Fed. 640; 
Bloch v. Farjieon, 6 Am. B. R. 300, 109 Fed, 790, 650; In. 
re Rome Planing Mill— D. C— 3 Am. B. R. 123, 96 Fed. 812;; 
In re Grant— D. C— , 5 Am. B. R. 837, 106 Fed. 496; In re 
Gilbert— D. C— , 8 Am. B. R. 101, 112 Fed. 951 ; under the 
similar provisions of section 35, Act March 2, 1867, c. 176,_ 
14 Stat. 534; Toof v. Martin, 13 Wall. 40; Wager v. Halt 
16 Wall 584; Farrin v. Crawford^ Fed. Cas: No. 4,686; In re 
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Merchants' Insurance Co., Fed. Cas. No. 9,441), and is decisive 
of this case." 

Under the rule of law thus laid down, it is my judgment 
that the Company committed the act of bankruptcy alleged in 
the petition. 

CONCLUSIONS. 

1. The Reading Hat Manufacturing Company was, on 
October 13, 1913, insolvent and its insolvency was known to 
its officers. 

2. The Reading Hat Manufacturing Company committed 
on act of bankruptcy on October 13, 1913, when it paid to 
A. Wimpfheimer & Company $561.47, and to six other creditors 
amounts aggregating upwards of $2,000.00. 

3. An adjudication of bankruptcy should be entered 
against the Company. 



KAUFFMAN'S ESTATE. 

Decedents' estates — Distribution — Participation in Wife's estate by 
Husband Who Neglected to Support Her — Act 4 May 1855, Sec. 5 
P. L. 430. 

Where a husband wilfully neglects to support or provide for his 
wife during a period of at least one year preceding her death, he is 
not entitled to participate in the distribution of her estate. 

In the Orphans' Court of Berks County. 

Objection to participation of D. K. B. Kauffman, surviving 
husband, in distribution. 

John B. Stevens for objector. 

Harvey F. Heinly for Kauffman. 

Thomas K. Leidy for accountant. 

Opinion by Bushong, P. J., December 17, 1913. — The de- 
cedent died on the 17th day of May, 1912, intestate and mar- 
ried, leaving to survive her a husband, D. K. B. Kauffman, and 
the following issue, viz : Irwin N. Kauffman, a son ; Samuel G. 
Kauffman, a son ; Katie Swavely, a daughter ; Mary V. Benner, 
a daughter; Elfleda Sailor, a daughter. The account contains 
two funds — proceeds of real and personal property. The total 
balance for distribution is $3,840.80. 

Mary V. Benner, one of the children, has objected to the 
participation of Daniel K. B. Kauffman, the surviving husband, 
ki the distribution of the fund, under the Act of 1855, alleging 
his wilful neglect to support or provide for his wife during a 
period of at least one year preceding her death. 
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From the evidence taken in support of this objection 1 
find that the decedent and her husband lived together as man 
and wife until about 1895; that at that time they agreed to 
break up housekeeping, because the husband did not support 
her ; that the decedent has since that time lived with members 
of her family, and with a Dr. Fisher as housekeeper, and has 
not only maintained herself with a small income from property 
of her own and from wages received for housekeeping and 
sewing, but has also supplied her husband with money from 
time to time ; that the husband since the separation has worked 
at various occupations, but never with any regularity or suc- 
cess, and although in good health has neyer made any effort 
to support his wife, apparently on the theory that she could 
take care of herself; that since 1895 the husband has never 
offered to maintain a home for his wife, although he visited 
her from time to time ; and that the decedent did not demand 
any money from her husband of late years, because she be- 
lieved that such a demand would be useless. 

The facts stated above do not amount to a wilful and 
malicious desertion of the decedent by the husband, because 
there is nothing to show that there was anything other than an 
agreement to separate caused by the husband's refusal to 
maintain a home. 

The evidence, however, shows a wilful neglect on the part 
of the husband to provide for his wife. That he neglected to 
provide for her is not disputed, and that his neglect was wilful 
is clear when it is considered that it was not caused by sick- 
ness or anything beyond his control (see Little's Estate 
(1869), 7 Phila., 495), but merely by his reliance on his wife's 
statement that she could look out for herself, a statement made 
with full knowledge that she could expect nothing from her 
husband. 

There can be no question that a husband's duty to sup- 
port his wife cannot be evaded by doing nothing for her and by 
thus forcing her to make her own living: Hilker's Estate 
(1888), 22 W. N. C, 148. It is immaterial to inquire whether 
or not a husband need support a wife who has a competence, 
because in this case it is clear that she had nothing of the sort 
and that she had to work for a living. 

The case of Charlton's Estate, 3 W. N. C, 305, is dis- 
tinguishable from the present one. There the wife did not 
get support because she did not expect it and did not want it. 
In the present case, the decedent did not get it because, al- 
though she had a right to expect it, she knew that any effort 
to get it would be useless. 

For the reasons given the objection to the participation 
of the husband in the distribution of the decedent's estate, 
must be sustained. 
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In Re REIDER-FISHER SHOE COMPANY, Bank- 
rupt (No. 1.) 

Bankruptcy— Voidable Preference. 

The Commercial Trust Company, the holder of mortgage bonds 
received from the bankrupt as security for indebtedness, within four 
months of the bankruptcy, notified the trustee that it intended to sell 
the bonds for non-payment of the debt. A creditor thereupon filed a 
petition for an order to restrain the sale on the ground that the giving 
of the bonds constituted a voidable preference. Held : that the evidence 
in the case failed to show that at the time of the transfer of the bonds 
the company was insolvent; that the transfer was made for the pur- 
pose of giving a preference; or that it was given under such circum^ 
stances that the Trust Company had reasonable cause to believe that it 
would effect a preference; and that therefore the petition must be 
refused. 

Test of Insolvency. 

A person is deemed insolvent whenever the aggregate of his prop- 
erty, exclusive of any property which may be conveyed, transferred, 
concealed or removed, or permitted to be concealed or removed, with 
intent to defraud, hinder or delay his creditors, shall not at a fair 
valuation be sufficient in amount to pay his debts. 

Same — Appointment of Receiver. 

No inference of insolvency can arise from the appointment of a 
receiver by the Common Pleas Court. 

In the District Court of the United States. 

Eastern District of Pennsylvania. 

In Bankruptcy, No. 4818. 

Petition for order to restrain the Commercial Trust Com- 
pany from selling bonds held as collateral security. 

Robert G. Bushong for petitioner. 

Cyrus G. Derr and Ralph II. Mengel for the Commercial 
Trust Company. 

Opinion by Edmund D. Smith, of Pottsville, Pa., Referee 
specially presiding, October 25, 1913.— On June 13, 1913, the 
Reider-Fisher Shoe Company was adjudged a bankrupt on a 
petition filed May 22, 1913, against the company. On the 
date of the adjudication the Commercial Trust Company was 
the holder of a note of the Reider-Fisher Shoe Company, 
dated April 14, 1913, for the sum of $13,615.00, with bonds 
amounting to $22,750.00, as collateral security for the pay- 
ment of the note, which bonds were a part of the issue of 
$30,000.00 worth of bonds secured by a mortgage on the plant 
of the Reider-Fisher Shoe Company. 

The Commercial Trust Company gave notice to the Penn- 
sylvania Trust Company, trustee in bankruptcy, that they 
proposed to sell the $22,750.00 bonds held as collateral, unless 
their debt was paid. Thereupon G. F. Shuster & Co., a cred- 
itor, filed a petition for an order to restrain the Commercial 
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Trust Company from selling the bonds held as collateral se- 
curity, alleging that, at the time of the transfer of the bonds 
to the Commercial Trust Company, Reider-Fisher Shoe Com- 
pany was insolvent, and that the transfer of the bonds to the 
Commercial Trust Company was made for the purpose of giv- 
ing the Commercial Trust Company a preference, or under 
such circumstances that the Commercial Trust Company had 
reasonable cause to believe that the transfer would effect a 
preference. An answer was filed by the Commercial Trust 
Company, denying the insolvency of the Reider-Fisher Shoe 
Company, and that a preference was intended, or that they 
had reasonable cause to believe that the transfer would effect 
a preference. 

HISTORY OF THE CAUSE. 

Prior to 1912 the business of the Reider-Fisher Shoe 
Company was conducted as a partnership, and about the 31st 
of December, 1911, was incorporated under the laws of the 
State of Pennsylvania as the Reider-Fisher Shoe Company. 
During the existence of the partnership, as well as during the 
corporate existence, the Reider-Fisher Shoe Company dealt 
with and were customers of the Commercial Trust Company. 
During the partnership the owners had placed a mortgage for 
$10,000.00 upon the plant and had issued 'bonds to that amount, 
the payment of which was secured by the mortgage. $5,200.00 
of the bonds, including $3,000.00 to the Kutztown Saving 
Fund, were sold, and $4,800.00 were held by the Commercial 
Trust Company as collateral security for notes discounted for 
the benefit of the Reider-Fisher Shoe Company. Owing to 
the increase of output in 1912 and 1913 and the consequent 
increase of material on hand and goods in process of manu- 
facture, the Reider-Fisher Shoe Company became short of 
money. As early as January, 1913, the officers of the Shoe 
Company began negotiations looking to the supply of more 
money to keep the plant going. They consulted Dun & Co. 
and Ralph H. Mengel, Esq., and in January, 1913, they met 
the Finance Committee of the Commercial Trust Company, 
with a view of raising money by the issuing bonds secured 
by a first mortgage on the plant, and in which mortgage the 
Commercial Trust Company was to be the trustee. On March 
31, 1913, in pursuance of the arrangement for a $30,000.00 
trust mortgage and the issue of bonds to that amount, the 
Commercial Trust Company purchased the $4,800.00 of the 
original issue of $10,000.00 of bonds, which they then held 
as collateral security, by the surrender of notes amounting to 
$1,650.00, and further agreed to purchase at par outstanding 
bonds of the $10,000.00 issue, which the holders thereof would 
not exchange for the new bonds of the $30,000.00 issue. Li 
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pursuance thereof the Trust Company bought at par $1,950.00 
of the first issue of bonds and thereby became the holder of 
$6,750.00 of the first issue of bonds. 

On the 14th of April, 1913, the Reider-Fisher Shoe Com- 
pany in writing directed the Commercial Trust Company to 
release the $30,000.00 bonds and to deliver $3,000.00 to the 
Kutztown Building and Loan Association; $3,250.00 in ex- 
change for the bonds of the same amount of the $10,000.00 
issue; a $1,000.00 bond to Ralph H. Mengel, Esq.; and 
$22,750.00 to be held by the Commercial Trust Company as 
collateral security for a note made that day by the Reider- 
Fisher Shoe Company for $13,615.00. 

It is this action of the Commercial Trust Company in ac- 
cepting $22,750.00 of bonds that is alleged to constitute an 
illegal preference and is made the basis of the application to 
stay the sale of those bonds. Upon the petition and answer, 
testimony was taken and three questions of fact arise: 

1. Was the Reider-Fisher Shoe Company on the 14th cf 
April, 1913, insolvent within the meaning of the Bankrupt :v 

Act? 

2. Was. the transfer of the $22,750.00 of bonds made for 
the purpose of preferring the Commercial Trust Company to 
other creditors? 

3. Had the Commercial Trust Company reasonable cause 
to believe that the transfer of the bonds would effect a 
preference? 

(1). Was the Reider-Fisher Shoe Company on the 14th 
of April, 1913, insolvent within the meaning of the Bankruptcy 
Act? 

On February 21, 1913, W. S. Wray, an expert accountant, 
was employed by Ralph H. Mengel, Esq., acting for the com- 
pany, to make an examination of the books of the Reider- 
Fisher Shoe Company. On March 17, in a consultation with 
Mr. Mengel and the officers of the Trust Company, he made a 
report of the condition of the Shoe Company. 

He testified (Page 4) : I gave that statement to Mr. 
Mengel on the afternoon of March 26th. * * * * I re- 
member that the approximate statement was practically the 
same as on the final report, giving the company a net worth 
of $27,000.00 and allowing for depreciation and taking off 
trade discount at an average of two and one-half per cent., 
charged" by the Manufacturers' Finance Company, giving a 
worth of $20,000.00. This is the one handed to Mr. Reider, 
of the Reider-Fisher Shoe Company, on April 17th. - 

Q. What was the surplus of assets over liabilities when 
you made that report to Mr, Hain Mengel on March 26th? 
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A. Practically about $27,000.00. It ran from $20,000.00 
to $27,000.00, depending on the equity in accounts receivable. 

The books of the bankrupt are competent evidence on 
questions of insolvency, and while not conclusive, are or- 
dinarily important evidence entitled to much weight. In re 
Docker-Foster Company, 123 F. 190 (10 Am. B. R. 584). 

There is no testimony to contradict this statement as to 
the condition of the Reider-Fisher Shoe Company. 

(Page 11). Q. Then you say in answer to the question 
that the Company was not solvent on April 14th? 

A. The plant as a going concern then, I believe, was a 
solvent plant, although it would take new capital to keep 
going. 

Mr. B. F. Reider testified (Page 8) as follows: 

Q. Just at the time you were negotiating for this loan 
what was the condition of the company? Was it possible for 
the company to keep going as a going concern without new 
capital? 

A. No, I don't think it was. 

Q. If new capital was not gotten, what would happen? 

A. It appeared to me that it was necessary to either get 
new capital or reorganize the capital and get some strong peo- 
ple in it. 

Even this testimony of the president of the Shoe Company 
does not contradict the statement of the expert as to the 
solvency of the Shoe Company. All that it shows is that the 
company was in need of cash to meet its obligations and to 
continue its 'business, not that its assets were insufficient to 
meet its liabilities. The test of insolvency under the present 
Bankruptcy Act is: "Does the debtor's property at a fair 
valuation equal his liabilities?" In re Gilbert, 8 Am. B. R. 
101; Butler Co. Inc. vs. Palmenberg, 30 Am. B. R. 502. 

The burden of proving such insolvency rests upon the 
party alleging it, Keystone Brewing Companv vs. Schermer, 
Supreme Court Pa. filed June 27, 1913. 

Section 1, cl. 15, of the Bankruptcy Act of 1898 provides: 

"A person shall be deemed insolvent within the provisions 
of this act whenever the aggregate of his property, exclusive 
of any property which he may have conveyed, transferred, 
concealed or removed, or permitted to be concealed or removed, 
with intent to defraud, hinder or delay his creditors, shall not, 
at a fair valuation, be sufficient in amount to pay his debts." 

Collier on Bankruptcy (9th Fd.) Page 8: 

"It was held under the Bankruptcy Act of 1807 that 'the 
amount of the trader's property was of no consequence if 
unable to pay his debts with lawful money as they matured.' 
Under the law of 1898 the value of the property is the essential 
element. The definition controls as against a finding of in- 
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solvency in a state court based upon facts contained in a 
record of proceeding for the appointment of a receiver of a 
corporation/' * * * * "In any event, the definition of 
insolvency as prescribed by the statute must be strictly ad- 
hered to." 

Loveland on Bankruptcy, Section 140: 

"A person is deemed insolvent whenever the aggregate 
of his property, exclusive of any property which may be con- 
veyed, transferred, concealed or removed, or permitted to be 
concealed or removed, with intent to defraud, hinder or delay 
his creditors, shall not at a fair valuation be sufficient in 
amount to pay his debts." 

"In determining whether a person is solvent or insolvent 
at a particular time, the value of the assets at that time should 
be taken at a fair valuation. A fair valuation means the actual 
value — its real or market value — and not the face value of 
commercial paper. It is what property would sell for in tht 
regular course of business, but not what the property would 
sell for at a forced sale. Where the levy on the property of 
a debtor depreciates its value so that the defbtor's assets are 
then less than his liabilities, he was not insolvent at the time 
of the judgment on which execution issued and no preference 
resulted. The valuation for the test of solvency or insolvency 
in case of a preferential mortgage must relate to the conditions 
as a going concern, when the alleged preference was given 
and not to the mere dead matter of a plant after bankruptcy 
intervenes." J. W. Butler Paper Company vs. Goembel, 16 
Am. B. R. 26; Dougherty vs. First National Bank, 28 Am. 
B. R. 263; Wise Coal Company vs. Columbia Zinc, 27 Am. 
B. R. 445. 

No inference of insolvency on April 14th can arise from 
the fact that on April 26th a receiver for the corporation was 
appointed by the common pleas court of Berks County. 

Where the act of bankruptcy charged is the appointment 
of a receiver, it must be clearly determined, as a condition 
precedent to adjudication, that the sole, or one of the sub- 
stantial grounds, on which the decree appointing the receiver 
was based, was that the alleged bankrupt was insolvent within 
the meaning of the bankruptcy act; and the burden of proof 
is upon the petitioning creditor to show this fact. Butler & 
Company, Inc., vs. Palmenberg, 30 Am. B. R. 502. 

(2). Was the transfer of the $22,750.00 of bonds made 
for the purpose of preferring the Commercial Trust Company 
to other creditors? 

From a careful reading of all the testimony it may be 
safely said that there is no direct evidence of an intention to 
give a preference to the Commercial Trust Company, as a 
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creditor of the bankrupt, by the transfer of $22,750.00 under 
the circumstances detailed. 

The minute of April 1, 1913, outlining the plan for the 
satisfaction of the $10,000.00 mortgage and for the redemp- 
tion of the bonds secured thereby, is unfortunately worded, 
in that it says that the exchange of the old 'bonds for the new 
was to be "on the basis of three for one.'' This was not the 
understanding of the officers or members of the finance com- 
mittee that participated in the meeting. Their testimony is 
competent to explain and supply the meaning of that minute. 
(Gearhart vs. Dixon, 1 Pa. 224; School Directors vs. McBride, 
22 Pa. 215; Sidney School Furniture Co. vs. School Directors, 
158 Pa. 35; Bohan vs. Avoca Borough, 154 Pa. 404;, Roland 
vs. School District, 161 Pa. 102 ; Fisher vs. South Williamsport 
Borough, 1 Pa. Superior Ct. 386.) 

The best evidence of the meaning of that resolution is the 
acts done in pursuance of it. The Commercial Trust Company 
owned bonds of the original issue. They did not own any 
bonds of the $30,000.00 issue. The bonds of the original issue 
were originally held as collateral security in the proportion of 
about, or rather less than, three to one, and the intention of 
the resolution of April 1, 1913, was that, in accepting bonds 
of the $30,000.00 issue as collateral, they should 'bear the re- 
lation of $3.00 in bonds to $1.00 of de'bt. That is the under- 
standing of all the officers and members of the committee of 
the Commercial Trust Company, who testified on the' su'bject, 
and is in accord with the note signed by the Reider-Fisher 
Shoe Company on April 14, 1913, and with their written direc- 
tion as to the release of the $30,000.00 bonds on April 14, 1913. 

It only remains to be considered whether the transfer 
was made under such circumstances from which the Commer- 
cial Trust Company had reasonable cause to believe that the 
transfer would effect a preference. 

(3). Had the Commercial Trust Company reasonable 
cause to believe that the transfer of the bonds would effect a 
preference ? 

On April 1, 1913, the officers of the Shoe Company and 
the finance committee of the Commercial Trust Company, 
both acting under the advice of Ralph H. Mengel, Esq., as 
counsel, agreed upon a plan of redeeming the first issue of 
bonds and the cancellation of the liens on the property of the 
Shoe Company. This plan was carried out on April 14, at 
which time the $22,750.00 of bonds of the $30,000.00 issue 
were delivered to the Commercial Trust Company. 

Had the Trust Company reason to believe at that time 
that they were securing a preference by the transfer to them 
of $22,750.00 of bonds? 
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They had been doing business with the Reider-Fisher 
Shoe Company for several years, during which a loan of 
$4,600.00 had been reduced to $1,040.00, and later a loan of 
$4,000.00 was made and that was paid off by. the Trust Com- 
pany accepting bonds of the $10,000.00 issue in payment; 
and before April 14, 1913, the Trust Company bought $1,950.00 
of the same issue, paying dollar for dollar. It, therefore, ap- 
pears that the Trust Company increased their holdings of 
bonds, and increased the amount of loans to the Shoe Com- 
pany, almost to the day of the alleged preferential transfer. 

They owned at that time $6,750.00 of the first issue of 
bonds, secured by a mortgage for $10,000.00 on the same 
property that was the security for the later issue of $30,000.00 
of bonds. 

For the $13,615.00 note of the Shoe Company, with 
$22,750.00 of bonds as collateral, the Trust Company surren- 
dered a note of the Shoe Company for $2,000.00 due that day, 
on which S. H. Heffner was endorser; another note of the 
Shoe Company for $1,200.00, endorsed by C. L, Ahn. These 
endorsements made both of these notes good and collectible; 
a note of B. F. Reider and W. D. Fisher for $2,700.00, en- 
dorsed by the company. The makers of this latter note were 
the owners of real estate and, although encumbered, the 
cashier and members of the committee considered it good 
and safe. 

It was the opinion of all of them that at least the securi- 
ties of these several notes were quite as good as the security 
of the $13,615.00 note with $22,750.00 of bonds of the $30,000.00 
issue as security; and most of them considered the former 
better than the latter. 

They had the report of the expert accountant, showing 
a margin of assets of from $20,000.00 to $27,000.00, and mem-, 
bers of their Finance Committee had personally examined the 
plant. With information thus obtained, the Trust Company 
advanced the further sum of $860.00 for insurance required 
by the mortgage and trustee's fee. This testimony taken 
lr * connection with the fact that the change was at the sug- 
gestion of t^e Shoe Company, and the execution of it received 
their express assent, it leaves no doubt in the mind of the 
referee that the delivery of the $22,750.00 of bonds did not 
operate as a preference and that the Trust Company did not 
have reasonable cause to believe that the receipt of the $22,- 
'50.00 of bonds would effect a preference, and also that no 
Preference was thereby intended or secured. 

CONCLUSIONS OF LAW. 

1- Under the testimony submitted and under the authori- 
ses ah>ove referred to, the referee concludes that the fact has 
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not been established that on the . 14th of April, the Reider- 
Fisher Shoe Company was insolvent within the meaning of 
the Bankruptcy Act of 1898. 

2. That in the attempt to set aside the transfer of the 
$22,750.00 of bonds to the Commercial Trust Company as a 
preference, the burden is upon the Trustee. 

Loveland on Bankruptcy, Section 544: 

Under Sections 60a and 60»b of the Act as amended in 
1903, the burden of proof is on a trustee in bankruptcy, Who 
seeks to avoid as a preference a transfer of property made by 
a bankrupt, to show: that the bankrupt (1) while insolvent 
(2) within four months of the bankruptcy (3) made the trans- 
fer in question; (4) that the creditor receiving the transfer 
will be thereby enabled to obtain a greater percentage of his 
debts then due from creditors of the same class; and (5) that 
the creditor receiving the transfer had reasonable cause to 
believe that it was thereby intended to give a preference: 
Kimmerle vs. Farr, 26 Am. B. R. 818; Keith, Trustee, vs. 
Gettysburg National Bank, 23 Pa. Superior Ct. 14. 

A trustee in bankruptcy, suing to recover monies paid by 
an insolvent within four months of his insolvency and alleged 
to have been received by the defendant with knowledge of 
the fact that it was intended to give him a preference, must 
prove first, that at the time of the transfer the bankrupt was 
insolvent, and second, that the defendant had reasonable 
grounds to believe that the transfer was made with an intent 
to give a preference: Taylor, Trustee, vs. Nichols, 23 Am. 
B. R. 310. 

"The burden of proof was upon him (trustee) to estab- 
lish all the elements of the preference :" McPherson, J., in 
Reber vs. Louis Shulman & Bro., 24 Am. B. R. 782. 

The conclusions of the learned judge in the above case 
fittingly express the conclusions of the referee in the present 
cause. "Whether the bankrupts intended to prefer the de- 
fendants and whether fhe defendants knew, or had reasonable 
cause to believe, that such a preference was intended, were 
questions of fact, and the jury answered them in favor of 
the trustee; but it is necessary now to consider the prelim- 
inary question of law that was reserved at the trial — whether 
tfhere was strbmissible evidence upon these points 1 — and I have 
come to the conclusion that such evidence was not presented. 
In my opinion, the evidence was too slight to carry the case 
to the jury upon the vital question whether the defendants 
knew, or had reasonable cause to believe, at ttib time when 
payment was made, that the bankrupts intended to give them 
a preference. * * * * The evidence upon which the 
trustee seems to rely leaves entirely too much to inference. 
* * * * Upon the equally vital point, whether there was 
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reasonable cause for the belief that the bankrupts intended 
the payment to be preferential, I think that the evidence can 
hardly be said to exist. At all events, it was so slight that 
no verdict based upon it should be permitted to stand." 

ORDER OF REFEREE. 

And now, October 25, 1913, the rule for an order to re- 
strain the Commercial Trust Company selling the $22,750.00, 
the mortgage bonds held as collateral security, is hereby dis- 
charged. 



In Re REIDER-FISHER SHOE COMPANY, Bank- 
rupt (No. 2.) 

Bankruptcy*— Sale of Real Estate Discharged of First Mortgage — 
Necessity of Notice to Holders of Bonds Secured by Mortgage. 

A petition for an order of sale of real estate of the bankrupt 
discharged of the lien of a first mortgage will not be granted unless it 
appears of record that all holders of bonds secured by the mortgage 
have had notice of the petition. 

Same— Authority of Referee to Make Order. 

The referee in bankruptcy has authority to order a sale of the 
bankrupt's real estate discharged of the lien of a first mortgage. 

In the District Court of the United States, Eastern Dis- 
trict of Pennsylvania. 

In Bankruptcy Nor 4818. 

Petition for sale of real estate discharged of lien of first 
mortgage. 

Robert G. Bushong for petitioner. 

Cyrus G. Derr and Ralph H. Mengel for the Commercial 
Trust Company, trustee named in mortgage, and creditor. 

Opinion by Edmund D. Smith, of Pottsville, Pa., Referee 
specially presiding, October 25, 1913. — Under the decisions of 
the United States Supreme Court, and of the several dis- 
trict courts, there cannot be any question as to the authority 
of the court to authorize a sale of the real estate of a bankrupt 
free and discharged from liens and from the lien of a first 
mortgage in Pennsylvania. It is not a question of authority, 
but of discretion in the exercise of that authority. The fol- 
lowing are some of the many authorities sustaining the fore- 
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going statement, In re Frank S. Keet, 2 Am. B. R. 117; In re 
Styer, 3 Am. B. R. 124 (1899) ; In re Shaeffer, 5 Am. B. R. 
248 (E. Dist. Pa.); McKay vs. Hamill, 26 Am. B. R. 164; 
Ray vs. Norseworthy, 23 Wall 128 (23 L. ed. 116) (1875); 
In re Miners' Brewing Co., 20 Am. B. R. 717. The referee 
ordered a sale free and discharged of the lien of the mortgage 
that he held was the first lien on the property. On appeal, 
McPherson, J. says: "Under the facts reported by him, the 
referee had authority to order a sale of the bankrupt's real 
estate discharged of liens." In re Alden, 16 Am. B. R. 362'; 
In re Littlefield, 19 Am. B. R. 18; In re Kellogg, 6 Am. B. R. 
389 ; In re Kellogg, 7 Am. B. R. 623 ; Robertson vs. Howard, 
U. S. Supreme Court, decided June 10, 1913. 

The secured creditors must have notice and due oppor- 
tunity to be heard and defend their interests. (McKay vs. 
Hamill, 26 Am. B.R. 164). 

It does not clearly appear in the present application or in 
the record that all the holders of bonds of the $30,000.00 issue 
have had notice of the application to sell the property free 
and clear of the mortgage, by which the bonds owned by them 
are secured. 

When the application was presented and heard, it was as- 
sumed by the referee, and apparently by counsel interested, 
that proper notice had been given to all the bondholders, and 
the referee was then, and is still, of the opinion, that the best 
interest of the general creditors would be advanced by a sale of 
the property free and clear of the lien of the $30,000.00 mort- 
gage ; but in the absence of proper evidence of notice to all the 
bondholders, this application must be refused. 

Rule discharged. 



QUICK'S ESTATE. 

Decedents' Estates — Gift of Personal Property — Evidence. 

Claimant claimed title to certain jewelry on the ground that the 
decedent had made a grift of it to her previous to her death. The only 
evidence tending to prove the claim was declarations of the decedent, 
such as, "I grive her everything," "I gave Mary all," "I am going to 
give her all." These declarations were all made in the same conver- 
sation. The jewelry was in claimant's possession after decedent's 
death, and was then returned to the executor. Held: that as there was 
not clear and satisfactory evidence of delivery the claim must be dis- 
allowed. 

In the Orphans' Court of Berks County. 

Claim of Mary Brown to certain personal property. 
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William J. Rourke and Ira P. Rothermel for claimant. 
John B. Stevens for accountant. 

Opinion by Bushong, P. J., December 9, 1913.—* * * 
At the audit Mary Brown also presented a claim to certain 
jewelry, enumerated in Exhibit A. basing her claim on the 
ground that the decedent had given the jewelry to her. 

The only evidence tending to prove the claim was declara- 
tions of the decedent like "I gave her everything;" "I give 
Mary all ;" "I am going to give her all." It was shown that 
the jewelry was in Mary Brown's possession after the de- 
cedent's death, and was then returned to the executor; but 
there was no testimony to show how or when possession was 
obtained by her. 

In Appeals of Fross vs. Loomis (1884), 105 Pa. 258-67, 
it is said: "A gift is a contract executed and must be ac- 
companied with such a delivery of possession as makes the 
disposal irrevocable; the delivery must be according to the 
nature of the subject, and the donor must, in some form, re- 
linquish not only the possession but all dominion over it. 
Where these essential requisites are complied with, the gift 
is perfect and irrevocable. After the decease of the alleged 
donor, the transaction should be established by clear and satis- 
factory evidence." 

The Court further held that the rule as stated applies to 
gifts inter vivos and gifts causa mortis. 

Is there clear and satisfactory evidence here of delivery? 
One declaration refers to a past ; another to a present ; and a 
third to a future gift. In view of the fact that the remainder 
of the decedent's property was not delivered to the claimant 
and that all three declarations were made in the same conver- 
sation, they can hardly be said to furnish clear and satisfactory 
evidence that delivery was made. The claim must, therefore, 
be disallowed. 



COMMONWEALTH vs. SCHNABEL. 

Evidence — Murder — New Trial. 

On the trial of an indictment for murder in the first degree against 
defendant for the killing- of his wife, it is not error to admit the evi- 
dence of witnesses offered by the Commonwealth to show the circum- 
stances of the family relations between the defendant and his wife 
about two years before the commission of the crime, to be followed to 
other testimony to show that the relations continued up to approxi- 
mately the time of the crime, for the purpose of showing motive for 
its commission and malice. 
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Same — Charge of Court. 

The purpose for which this evidence was admitted is sufficiently 
explained to the jury where the Cojrt, in its charge, tells them that the 
evidence was offered for the purpose of showing a wilful, deliberate 
and premeditated killing, though the words "motive" and "malice" 
are not used. 

In the Court of Oyer & Terminer of Berks County. 

No. 143, June Sessions, 1913. 

Murder : Rule for new trial. 

Jno. B. Stevens and Edgar S. Richardson for defendant 
and rule. 

Harvey F. Heinly, District Attorney, for Commonwealth. 

Opinion by Wagner, J., Dec. 20, 1913. — The defendant was 
charged with the felonious killing of his wife on May 22nd, 
1913. The jury returned a verdict of murder in the first degree. 
Upon defendant's rule for a new trial the only reasons that 
were pressed were the fourth and fifth, which assign as error 
the admission of the evidence of Commonwealth's witnesses, 
Charles DeLong and William C. Paul, relating to the domes- 
tic relations between the defendant and his wife, and the 
treatment of the latter by the defendant. 

When Charles DeLong was called as a witness by the 
Commonwealth, counsel for defendant requested an ofTer. The 
Commonwealth stated that it proposed to show by this wit- 
ness as evidence of motive on the part of the defendant for the 
commission of this crime, and malice, the circumstances of the 
family relations between the husband and the wife of the de- 
fendant at a point of time about two years before the commis- 
sion of the crime. This to be followed with other witnesses 
to show that practically these same relations continued up to 
the time that defendant's wife left him on April 7th, 1913. This 
evidence was admitted under objection and exception for de- 
fendant. 

DeLong testified that about two years prior to the shoot- 
ing, and for a period of about a year and a half prior thereto, 
he had lived next door to the defendant. That during the entire 
time that the defendant and his wife lived there, the treatment 
of the wife by defendant was very bad. ' That the houses in 
which they lived were adjoining frame houses and that he was 
easily able to hear what was going on between the defendant 
and his wife. This witness testified that the defendant would 
curse his wife and call her all kinds of violent names. That he 
heard her cry and heard her say to defendant that "he had 
friends and she had none, that he could beat her and ill-treat 
her." Witness stated that one time he heard thumps of a gun 
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and heard the defendant ill-treat his wife. That defendant said 
to his wife, "You d n b h, I will shoot you." That an- 
other time he heard the defendant threaten to burn them up 
alive, meaning the wife and children, and that he thereupon 
kept watch. That defendant had set fire to the kitchen. The 
little daughter ran to the front door and screamed. The wit- 
ness then went in and said, "Frank, what do you do now?" 
That the witness had seen defendant pile up the material for 
the fire. He testified that defendant frequently called his wife 

a "black b h, a red b h, everything but a white b h." 

That upon these occasions the wife could do nothing but cry. 
He testified that the frequency with which these things hap- 
pened was almost daily, morning and evening, both when de- 
fendant was drunk and when sober. 

This evidence was followed by that of William C. Paul, 
who lived close to the defendant after the defendant moved 
from the vicinity of the home of DeLong. That defendant 
lived there until the beginning of April, 1913. He testified 
that he had opportunity to observe the conduct of the husband 
toward the wife, and that it was bad. That defendant scolded 
his wife in the morning, and then again when he came back in 

the evening he would call her a "bitch, s — n of a b h, G — d 

d n b h, and such as that," and that this was constant, 

whether defendant was drunk or sober. That all that the wife 
would do would be to go to the window and cry. That upon 
one occasion when the wife asked this defendant to give her 
money so that she could get something for the home, he said, 

"Go to h — 1, you d — n b h, I will give you none." That 

upon one occasion he saw the defendant on the front porch of 
his home talking to himself, and he heard the door crack, and 
that then defendant went into the house. That he behaved 
about the same whether he was drunk or sober. 

These two witnesses were partly corroborated by George 
W. Clark, one of the police officers of the City of Reading, and 
also Lewis E. Moser, who lived close to the place where the 
defendant and his wife were living prior to their separation in 
April. It is clear from the offer for what purpose this evi- 
dence was admitted, that is, to show motive and malice on the 
part of the defendant, as bearing upon the question of the de- 
gree of murder. 

Prior to the admission of this testimony, Philip J. Rum- 
baugh (N. of T., p. 116), testified that about a week prior to 
the day of the shooting this defendant had called to see his 
wife at his place, where she was then living. That defendant 
asked his wife what she would say if he would pull out a re- 
volver and shoot her. 

An examination of^this testimony shows the unhappy do- 
mestic relations existing between the defendant and his wife 
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for the entire period of time for three and a half years prior to 
the shooting. Counsel for defendant contends that this evi- 
dence should not have been admitted. In considering this the 
purpose for which it was admitted must be borne in mind, 
that is, to show motive and malice or the feeling existing be- 
tween this defendant and his wife. 

In support of this contention defendant's counsel cites 
Com. vs. Andrews, 234 Pa. St. 597, where, on page 608, Mr. 
Justice §tewart says: "The relevancy of this sort of testi- 
mony was more than doubtful, and besides must have tended 
to divert the attention of the jury from the real issue; and not 
only so, but a conclusion of defendant's guilt with respect to 
it would most likely be followed by a prejudice to which the 
defendant could not rightfully be exposed." An examination 
of that case shows that the remarks quoted were not directed 
against the admission of evidence such as we have enumerated 
and which was admitted in this case, but was directed against 
the details of the testimony that was offered in that case. 
That is, the manner and the amount of testimony given to show 
motive was entered into with such detail and for such length 
of time that the effect thereof was to divert the minds of the 
jury from the issue before it of murder to the issue as to 
whether or not the accused had embezzled funds of the com- 
pany by means of fraudulent statements and accounts. The 
court on page 607 says: "The theory of the Commonwealth 
was that Amann, because of his position with the company 
during the time covered by the investigation, had knowledge 
of facts which would incriminate the accused, and that to pre- 
vent his testifying against him the accused took his life." The 
court further stated that whatever went in support of this 
theory was relevant and competent evidence, but further on in 
the opinion said : "Instead, however, it proceeded until it be- 
came an inquiry as to the guilt or innocence of the accused 
with respect to the charge that had been made. To this end 
maps, plans, plants and measurements showing different exten- 
sions of the pipe system of the company were introduced, and 
accounts in connection therewith, from all of which it was 
sought to derive an inference of defendant's guilt." It is to 
the relevancy of this that Mr. Justice Stewart's aforesaid 
quoted remarks were made. An examination of this entire 
case shows that instead of being authority against, it supports 
what was done in the case under consideration. 

The rule for the admission of evidence of the kind com- 
plained of is clearly expressed in Wharton's Criminal Evidence, 
Vol. II, Tenth Ed. § 900 : "On a charge of marital homicide, 
all facts and circumstances relating to ill treatment, previous 
assaults, personal violence, threats, and ill feeling toward the 
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wife, as well as evidence that the wife brought suit against the 
husband for non-support, or had had him arrested for threats 
or cruelty, are all relevant as tending to show motive in such 
crimes." In Sayres v. Commonwealth, 88 Pa. St. 291, defend- 
ant in his appeal assigned as error the admission of the evi- 
dence of the alleged quarrels of the prisoner and his wife which 
had occurred more than two years before the shooting, claim- 
ing that this was error because it was shown that, through 
mutual friends, they had settled their differences and lived 
amicably together. The court, however, held: "Where it 
had been shown that the prisoner had domestic troubles, ex- 
tending over years, it was not error to admit evidence of a 
quarrel that occurred about two years before the murder, for 
the purpose of showing hatred and malice on the part of the 
prisoner." 

Whilst the evidence shows that during the greater part 
of this ill-treatment the defendant and his wife lived together, 
yet it also clearly shows that upon her part it was a compul- 
sory living together because she was friendless and did not 
know what else to do. It can not be claimed that they had 
reconciled their differences. In the case of McMeen v. Com., 
114 Pa. St. 300, Mr. Justice Paxson,. on page 304 says: "We 
find no error in the admission of the evidence referred to in the 
first assignment. It was a part of the Commonwealth's case 
to show motive or malice on the part of the prisoner. He was 
upon trial for the murder of his wife. The evidence leaves no 
room for doubt that the deceased came to her death by poison, 
and that the poison was sent to her by the prisoner. Whether 
it was sent for the purpose of taking her life, or innocently and 
for a proper purpose, was the main question of fact in the case. 
It was clearly competent to sliow the relations between the 
prisoner and his wife prior and up to the time when she took 
the poison. The evidence referred to bore upon this point, 
and although by no means strong, was admissible." In the 
case of Com. v. Crossmire, 156 Pa. St. 304, where the defend- 
ant was charged with the killing of his mother," and where evi- 
dence of the kind similar to that submitted in this case was 
questioned, the Court, on page 310 say: "It was certainly 
competent for the Commonwealth to show that the appellant 
Tiad made threats against the deceased ; that he had frequently 
quarreled with her; that on one occasion he made an assault 
upon her which left its marks on her person, and that in April 
or May before her death he sought but failed to obtain an in- 
surance on her life without her knowledge. This was a species 
of evidence appropriate to the issue, and it needs no citation 
of authority to support the rulings under which it was admit- 
ted." See also 21 Cyc. 889, 890, Section c. and cases thereun- 
der cited; Com. vs. Holmes, 157 Mass. 233, 32 N. E. 6 ; People 
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vs. Benham, 160 N. Y. 402, 55 N. E. 11. Under these author- 
ities we cannot agree with defendant's counsel that the evi- 
dence complained of was not relevant for the purpose for which > 
it was admitted. 

Counsel for defendant also complain, although not as- 
signed as a reason for a new trial, that the Court did not state 
in the charge the purpose for which this evidence was admit- 
ted. If, however, we turn to pages seven and eight of the 
charge, it will be seen that we referred to these witnesses, to- 
gether with others, stating that they were offered on the part 
of the Commonwealth for the purpose of showing that this was 
a wilful, deliberate and premeditated killing. That is, that by 
them the purpose was to show the feeling existing between 
the parties and that from this the Commonwealth asks the 
jury to find that this was a wilful, deliberate and premeditated 
murder, and therefore murder in the first degree. We further 
stated, immediately after showing the purpose of these wit- 
nesses, that the defendant denied what these different Com- 
monwealth witnesses stated as to his actions towards his wife, 
certain threats that he is alleged to have made, and certain 
statements alleged to have been made by him to the parties 
from whom he purchased the revolver. In view of this it can 
hardly be said, even though we did not use the specific words 
"motive" and "malice," that the purpose of this evidence was 
not brought to the attention of the jury by the Court in its 
charge, or that its purport was not by it fully understood. 

The killing was not denied by the defendant. The defense 
against the degree of the crime was intoxication. It is not 
necessary to go in detail over the testimony of the witnesses, 
on the part of the Commonwealth as to the actions of this de- 
fendant for an hour or so immediately prior to the time of the 
shooting, at the time of the shooting, and subsequent thereto. 
The evidence on the part of the Commonwealth upon the mat- 
ter of the defendant's intoxication was plain, clear and ex- 
plicit, and must have impressed the jury as it did the Court, 
with its truth, and that the defendant at the time of the com- 
mission of the crime was of clear mind and fully conscious of 
what he was doing when he shot his wife. The only person 
called by the defendant to show a state of intoxication was 
the defendant himself. His words and actions immediately 
before, at the time of the commission of the crime, and subse- 
quent thereto, clearly refuted this claim. We consider that 
upon the testimony the jury was fully warranted in returning; 
the verdict that it did. 

Rule for new trial discharged. 
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ALEXANDER'S ESTATE. 

Wills — Issue d. v. n. — Delusions of Testator. 

A delusion sufficient to overthrow a will must be an insane de- 
lusion, not the product of the reason, but merely a figment of the im- 
agination. It must be something that springs up'spontaneously in the 
mind and which rests on no intrinsic evidence of any kind. 

Same — Sufficiency of Evidence. 

On a petition for an issue devisavit vel non the evidence adduced 
by the petitioner, a daughter of the testator, showed an estrangement 
between them of ten years' standing, brought about largely by the 
petitioner and her husband leaving the residence of the testator and 
going to house-keeping against his wishes, and that decedent had 
been told that his . daughter was circulating uncomplimentary 
stories about him, and had believed the reports. No direct 
evidence of mental derangement was offered, but testimony was given 
to show that the testator drank to excess. Held: that the evidence 
was not sufficient to warrant the granting of a precept for an issue. 

In the Orphans' Court of Berks County. 

Petition for an issue devisavit vel non. 

Cyrus G. Derr and E. H. Deysher for petitioner. 

E. Carroll Schaeffer, Isaac Hiester and C. H. Ruhl for 
legatees. 

Opinion by Bushong, P. J., Jan. 6, 1914. — Edgar W. 
Alexander, a prominent manufacturer of the City of Read- 
ing, died November 24, 1912, testate., leaving personal prop- 
erty appraised at $33.2,9,5(5.87, and real estate of a value of 
a'bout $10,000.00. Mr. Alexander's first wife was the widow 
of B. Frank Boyer, Esq., 'by whom she had a number of 
children. She had one child by Mr. Alexander — a daughter, 
Nettie I. Alexander. The first Mrs. Alexander died May 11. 
1897. Mr. Alexander married the present Mrs. Alexander Sep- 
tember 10, 1903. They had no children. 

Nettie, the daughter, was married to J. Harry Mover 
April 5, 1899, and has two children: Josephine, born in 1900, 
and Dorothy, born in 1901. 

By his will, dated September 4, 1912, and a codicil dated 
October 9, 1912, Mr. Alexander, after disposing of the bulk of 
his property to his wife, collateral relatives, step-children, and 
charities, gave five thousand dollars to each of his two grand- 
children, the daughters of the Moyers, and one thousand dol- 
lars to his daughter, using the following language: "I give 
and bequeath to Mrs. Nettie I. Moyer, wife of J. Harry Mover, 
the sum of one thousand ($1,000.00) dollars on condition that 
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should she take any exceptions to the provisions of this will 
she shall not participate in my estate to the extent of one dol- 
lar. 1 make this a condition in view of the unnatural conduct 
of the said Mrs. Nettie I. Mover towards her deceased mother 
as well as myself in her relation as child and daughter." 

This will was probated on December 4, 1912; and on July 
12, 1913, Mrs. Moyer appealed to this Court from the decision 
of the Register of Wills, in admitting the will to probate; and 
on the same day presented a petition setting forth facts and 
circumstances tending, in her opinion, to show that her father 
had practically disinherited herself and her children because 
of a delusion regarding her, and praying for a precept to the 
Common Pleas, directing a jury trial to determine the facts 
in dispute. A citation was awarded on all persons interested, 
and an answer was filed by the executors named in the will, 
denying that the testator at the time of executing his last will 
was laboring under and actuated by any delusion. Upon the 
filing of a replication by the contestant, the Court proceeded to 
take testimony. 

What kind of a delusion overthrows a will? It must be an 
insane delusion, not the product of the reason, but merely a 
figment of the imagination: Bennett's Estate (1902), 201 Pa. 
185. It is "something that springs up spontaneously in the 
mind and which rests on no intrinsic evidence of any kind": 
McGovran's Estate (1898), 185 Pa. 203, 207. Mere prejudice 
is not enough: Morgan's Estate (1908), 219 Pa. 355, 357. The 
testator's opinions of persons, however unreasonable or un- 
worthy, can have no weight in the inquiry except it be shown 
that the opinion rests upon a state of facts not real but im- 
agined. "It is never a question of soundness of view * * * 
but the proper inquiry always is, whether the party imagined 
or conceived something to exist which did not in fact exist 
and which no rational person, in the absence of evidence 
would have believed to exist. In such a case * * * it is 
manifest that the only way in which said unnatural belief can 
be accounted for, is that it is the product of mental disorder": 
-McGovran's Estate, supra. The fact that a will does not come 
up to expectations is not enough to show mental derange- 
ment. "A will is unnatural in a legal sense only when it is 
contrary to what the testator from his known views, feelings 
and intentions would have been expected to make. When it is 
in accordance with such views, it is never unnatural however 
much it may differ from the ordinary actions of men in similar 
circumstances": Morgan's Estate, supra. 

In a proceeding like the present one in order to over- 
throw the will because of a delusion, it is necessarv for the 
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contestant to bring forward evidence tending to show a belief 
in something not true, based on no evidence, and to be ac- 
counted for only by considering it as the product of mental 
derangement. The evidence must show more than facts merely 
consistent with a diseased mental condition. They must be 
evidence of a diseased mental condition, and there is no pre- 
sumption, resulting in a shifting of the burden of proof, 
from any necessity of justifying the testator's opinions: Mc- 
Govran's Estate, supra. 

If, with this test in mind, this Court decides that a ver- 
dict against the will upon testimony taken," would be allowed 
to stand, an issue should be granted.. If, however, the Court 
decides that a verdict would have to be set aside, the issue 
should not be'granted: Bonnelly's Estate (1910), 217 Pa. 609. 

In considering the evidence, the testimony of the contest- 
ant and of her witnesses will be taken as true, even though 
it is contradicted by the testimony of other witnesses. 

What is the testimony to show a delusion? A great many 
witnesses testified that Mrs. Mover was a dutiful daughter, 
that she was very kind to her father and mother, that she 
nursed her mother on her deathbed, and that both parents 
praised her for what she did for them. This testimony as to 
the mother covers the period from Mrs. Moyer's early child- 
hood to the mother's death, and as to Mr. Alexander, comes 
up almost to the time when the Mover's went to housekeep- 
ing in 1902. A number of letters showing an affection for 
Mrs. Mover on the part of her father were introduced. In 
May, 1898, the first Mrs. Alexander died, and about a year 
later, as has been said, Mrs. Mover was married. Mr. Alex- 
ander hesitated about giving his consent to the marriage, be- 
cause he did not want his daughter to move away, and finally 
consented on the condition that the Movers stay at home with 
him. After the wedding and a wedding trip, the Moyers came 
back to Reading and made their home with Mr. Alexander. 
The relations seem to have been at first cordial and intimate. 
The first unpleasantness arose when the servant, Lena, com- 
plained to Mrs. Moyer of an indecent assault upon her by Mr. 
Alexander, and Mrs. Moyer wrote him a letter in which she 
, asked him how he would feel if she was subjected to the same 
treatment as that to which he had subjected Lena. Mr. Alex- 
ander, when he received the letter, appeared sorry, promised 
to be different, and did not seem to resent his daughter's con- 
duct. A few weeks later, Mr. Alexander "forgot himself" 
again, when Mrs. Moyer told him that he was too good a man 
to fall so low. Mr. Alexander's reply was that men were weak 
and again did not appear to resent his daughter's talking to 
him. Later, Mrs. Moyer and the servant, Mary Snyder, had 
some difficulty getting along, because the servant did not feel 
that Mrs. Moyer had a right to dictate in her father's house. 
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Finally, Mr. Moyer decided that he wanted to go to house- 
keeping. Mr. Alexander went out to look at the house that 
the Movers had tentatively selected, hut came back and said 
to his daughter: "I want you to stay here." This request 
seems to have delayed the going to housekeeping from Jan- 
uary to August. On the Saturday before the Movers went to 
housekeeping, in the morning, Mr. Alexander kicked all the 
tinware, which Mrs. Moyer had bought for housekeeping, 
down the stairs, and said he would break up everything per- 
taining to the moving. Referring to the moving, he said, "I 
won't stand for it." In the evening of the same day he came 
home intoxicated, told Mrs. Moyer that she would not leave 
alive, followed her through the house with a revolver, and 
finally struck her. About this time Mr. Moyer arrived on the 
scene, got hold of Mr. Alexander, refused to accept his apol- 
ogy, because, as he told Mr. Alexander, a man who strikes a 
woman is a cur. After this unfortunate affair the Moyers did 
not see Mr. Alexander until the following Wednesday, the day 
they moved away. As they were leaving, Mr. Alexander 
promised to send some pictures to them, played with the chil- 
dren and kissed them, but refused to kiss Mrs. Moyer. 

Emma Andrews, one of the witnesses for the contestant, 
testified that Mrs. Moyer said that she left her father because 
the servant, Mary Snyder, made it unpleasant, did not want 
the Moyers there, and influenced Mr. Alexander against her. 
To the same effect is the testimony of Kate Greenawalt, a wit- 
ness for the contestant. Finally, Annie M. Coombs, called by 
the contestant, testified that Mrs. Moyer explained her leaving 
by saying that Mr. Alexander used bad language. 

Shortly before the moving, Mr. Alexander said to Sophia 
Wilson that if Mrs. Moyer moved away he would never forgive 
her, and just at the time of the moving he wrote a letter to 
Mary Mengel, in which he said : "Yes mamie its only to true 
Nettie has gone to Housekeeping Finished moving I think to- 
day. I hope that it may be for the best and sincerely pray 
that it may be. But she must be & do different or it can not 
be. * * * If you or the World knowed one hundredth 
part of her actions towards me they would not think it possible 
to eminate from your own flesh and blood. God only Knows 
what I have suffered in mind the past few years. * * * I 
last week fixed up my worldly affairs so that my labors of this 
Life will be placed as I elect." 

The reference with respect to fixing up his worldly affairs 
no doubt is to the will written by Charles H. Schaeffer, Esq., 
in which Mrs. Moyer was neither mentioned nor provided for. 

It is contended on the part of the contestant that Mr. 
Alexander's belief at this time that he had been badly treated 
in "the past few years" must have been a figment of the imagi- 
nation, because of various affectionate acts on his part toward 
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both his daughter and her children, such as his loving care 
of his daughter at the time of Dorothy's birth, his presenting 
his granddaughter, Josephine, with a silver cup on her birth- 
day, his insisting upon phoning to his daughter and the "kid- 
dies" from Boston and Providence very late at night, and be- 
cause the facts so far detailed would not be sufficient to make 
a rational man disinherit his own flesh and blood. In short, 
it is contended that the evidence is such as to warrant a jury in 
finding that Mr. Alexander was mentally deranged. 

The Court cannot agree with this contention. It may be 
assumed for the purposes of this discussion that Mr. Alexan- 
der was unreasonable, that what he did was unworthy of a 
man of his standing, that, perhaps, his conduct was consistent 
w r ith mental derangement ; but all these assumptions are not 
sufficient, as we have seen, to prove a delusion. There is no 
proof of any kind that Mr. Alexander did more than see the 
facts as they were and pass a very extreme judgment upon 
them ; and the mere extravagance of the language of his letter 
to Mary Mengel ought not to be considered as dependable 
evidence upon which to base a verdict of mental disorder. 

After the Moyers went to housekeeping in August, 1902, 
-Mr. Alexander did not come to see them. On September 19th 
of the same year, Mrs. Moyer's birthday, she went with the 
children to call on her father. He saw them at the gate of his 
house, but refused to speak to them. 

In May, 1903, Mrs. Mover and her children met Mr. Alex- 
ander on a street car, but he again refused to speak to them. 
A few days later Mr. Alexander's father died, and Mrs. Mover, 
while on her way to her grandfather's house in a coupe, met 
her father, invited him to go with her, and he did so. He was 
very pleasant and told Mrs. Mover to bring the children to his 
house every Saturday evening. While at the grandfather's 
house, Mrs. Mover placed a chair at the bedside for her father, 
but he kicked it away. At the funeral, Mr. Alexander made 
a "big fuss" over the children. 

In accordance with Mr. Alexander's invitation, Mrs. 
Moyer took the children to see her father every Saturday 
evening until the following August. He was very .pleasant 
and sent the children a swing and Mrs. Moyer some pictures. 

One Saturday in August the weekly visit was made, but 
Mr. Alexander was apparently intoxicated. He wanted the 
children to walk over the table cloth and rubbed their heads 
together. Mrs. Moyer objected, and he said something that 
made her and the children cry. The visit was no doubt un- 
pleasant. 

About a week later Mrs. Moyer called on her father. He 
refused to say good morning ; and she then told him that she 
did not think he should condemn her on what other people 
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said, that he should tell her what people said and that until he 
told her it might be better ifvshe did not call. He said noth- 
ing; she left and that was her last visit. 

Mr. Alexander soon after married Mrs. Darrah ; and when 
they got back from their wedding trip Mrs. Moyer phoned to 
her father and congratulated him. A few days later she met 
him at his sister's home, shook hands with him and told him 
that she should have been invited to the wedding. Airs. Alex- 
ander, at this time, complained of an articje in the Herald 
newspaper about Mr. Alexander's marrying his housekeeper, 
and said that Mrs. Moyer was accused of putting it in the 
paper. 

After this meeting Mr. Alexander had practically nothing 
to do with his daughter or her children with the exception of 
writing the following letter to her : 

"Sept 26 1003 Mrs. J. Harry Moyer Madam. Most agree- 
able to your phone wishes of this a m 1 hand you per the 
bearer the earings of you late dear Mother. In preference to 
having you call at house. In which connection I wish to im- 
press upon you once for all times that no further or future 
happiness this is likely to occur to sister Lillie Mrs. A. or my- 
self, shall be interfered with or made miserable by your visits 
with that wicked tongue of your which you have educated to 
expressed about me in the lowest most scandelous vilifying 
& libelous character about me. I have permitted this to con- 
tinue hoping you would see the terrible injustice you were 
doing me. But patience has ceased to be a virtue & the cup of 
bitter ingratituded is running over. And I will not tolerate any 
further scandelous use of my name and your wicked tongue 
must cease from henceforth or I will punish you to the fullest 
extend of the law. Your once father E. W. Alexander. 

Show this letter to Harry as you should & then in all truth 
& candor tell him that 98 per cent, of the people you meet you 
took occasion to lie about & scanlize your once father." 

This letter refers to stories circulated by Mrs. Moyer, or 
believed by Mr. Alexander to have been circulated by her. 
Mrs. Moyer testified that she talked about her father to mem- 
bers of the family, not maliciously or unkindly, but for the pur- 
pose of helping him to do better. 

Hunter Henninger testified that Mr. Alexander frequently 
complained of Mrs. Mover's talking about his drinking, asso- 
ciating with unfit people, and about her dead mother's drink- 
ing too much, objected to rumors and disliked family secrets 
becoming known. This testimony of the stones in circulation 
about Mr. Alexander, and supposedly told by Mrs. Moyer, is 
corroborated by other witnesses. According to Madeline Ei- 
senbrown and Mary Mengel, Mr. Alexander did not knpw the 
story about the first Mrs. Alexander's drinking until after her 
death. 



Digit 



zed by G00gle 



BERKS COUNTY LAW JOURNAL. 139 

It also appears in the testimony that after Mr. Alexan- 
der's father's death, Mr. Alexander found a letter from Mrs. 
Moyer to his father enclosing some mail and money found on 
Seventh street after Mr. Alexander tried to drive down the 
railroad tracks. When Mr. Alexander discovered this letter it- 
made him very angry. 

There was, furthermore, testimony of statements made by 
Mr. Alexander to the effect that Mrs. Moyer was treating him 
shamefully ; that Clause 4 in the present will was in a number 
of others in the same form; that Mr. Alexander made refer- 
ence to his taking care of his children to an insurance man 
and to an employee; and that he was a hard drinker. There 
was no evidence, however, to show that he was intoxicated 
when he executed the will in question. 

It may safely be asserted as a clear fact from the testi- 
mony that there were many stories afloat about Mr. Alexander 
Which he believed to have been started by Mrs. Moyer. She, 
herself, tells her father not to believe what he hears without 
giving her a chance to defend herself, and he speaks of stories 
in his own letter about the earrings. Whether Mr. Alexander 
is to be condemned for listening to rumors and idle gossip, or, 
perhaps, to false stories told by persons to discredit his own 
child, is not a question that this Court is called upon to decide. 
The only inquiry is whether there is evidence from which a 
jury might reasonably infer that Mr. Alexander was laboring 
under a mental disorder ; and the result of that inquiry is that 
there is nothing to show that he did more than take the stories 
as they came to him, including the story about his dead wife, 
believe them and pass a very severe judgment upon the daugh- 
ter. 

That Mr. Alexander's own grandchildren should be cut 
off with five thousand dollars a piece seems particularly cruel. 
It is too rigid an application of the principle of visiting the 
supposed sins of a parent upon the children. But here again 
there is no evidence from which a jury might infer a delusion 
— no evidence that Mr. Alexander believed something that was 
non-existent. 

In view of all the evidence, it cannot be said that there is 
enough in this testimony to warrant the granting of an issue. 
If Mr. Alexander took offense at the occurrences detailed in 
the testimony and determined that Mrs. Moyer was unnatural 
both to himself and to her mother, there is no remedy. 

And now, January 6, 1914, the appeal from the Register's 
decision is dismissed, and a precept is refused. 
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IN RE MERTZ, BANKRUPT. 
Contract of "Sale or Return." 

Where S. delivers to M. a lot of cigars with the understanding that 

those M. sells shall be paid for at the invoice price, and with the 

privilege of returning those unsold at any time, the transaction pre- 

' sents a case of "sale or return," and the title passes to M., subject to 

the exercise of his option to rescind by returning the goods. 

Same — What Constitutes Exercise of Option to Return. 

Where no definite time is fixed within which the option to rescind 
by returning the goods may be exercised, and M., after selling some of 
the cigars, within a reasonable time telle S., who has called upon him 
about the matter, that he shall take the unsold portion away, as he 
cannot handle them, and S. says he will leave them with M. until his 
next visit, it is equivalent to a return under the contract, and the title 
to the remaining cigars revests in S. 

Petition for reclamation of property. 

In the District Court of the United States. 

Eastern District of Pennsylvania. 

In Bankruptcy No. 4960. 

D. N. Schaeffer for Bankrupt. 

Opinion by Samuel E. Bertolet, Referee, Jan. 7th, 1914. — 

This case comes up before me on the petition of M. H. 
Smaltz, cigarmaker, asking that the bankrupt or his estate, be 
ordered to turn over to the petitioner 2,500 cigars, described as 
the Scott-Keltie brand and valued at $75.00. It so happens 
that the cigars in question were claimed by the bankrupt as part 
of his exemption, and unde orrdinary circumstances I would 
have no jurisdiction over the subject-matter of the dispute. To 
expedite the disposition of the controversy, both the bankrupt 
and the petitioner signed a stipulation in writing, submitting 
their case to me for decision, the cigars to remain in the trus- 
tee's custody meanwhile. 

The hearing disclosed the following facts : On December 
14, 1912, Smaltz's son visited Mertz to solicit business. Accord- 
ing to the latter's testimony young Smaltz asked leave to put in 
the 2,500 cigars at reduced rates, jobbers' prices. Mertz replied 
he could not handle so many, but Smaltz, wishing to send them 
to see how they would go, told Mertz he migMt remit as he sold. 
As to those he could not sell, Mertz cannot remember whether 
Smaltz agreed that they would be taken back. Light is thrown 
on this point by a letter produced by Mertz written by Smaltz 
to him on Nov. 14-13, 11 months after th ceigars were put in, 
and 9 days after the adjudication of bankruptcy. In the letter 
Smaltz writes, "You know that we sent you 1,500 S. K. on trial 
and if they don't move you would send them back." Mertz says 
that once young Smaltz came to see him, and was told to take 
back the cigars as they did not sell. He replied he would leave 
them till he came again. On Oct. 3, 1913, Mertz, had a letter 
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from Smaltz asking him to return half the cigars and remit cash 
for the rest. The letter said the cigars had been kept so long 
Mertz ought to pay for and keep half. There was no reply to 
this letter. Mertz says he has sold 300 to 400 of the cigars. 

The petitioner's son was not present at the hearing and his 
report to his father of the transaction with Mertz was properly 
objected to, and under the rules of evidence I have not con- 
sidered it. From the rest of the testimony, however, I think 
the following facts stand out as clearly established, and I so 
find: 

1. Mertz was unwilling to buy the cigars outright. 

2. Smaltz, wishing to see how the brand would go, 
told Mertz he should sell what he could and pay for 
them at the invoice price, and that the rest could be re- 
turned. 

3. The cigars did not go, and Mertz told Smaltz to 
take them away, but the latter said he^vould leave them 
until his next visit. 

4. The cigars were not taken away, Smaltz hoping 
they would be re-accepted and paid for either wholly or 
in part. 

The question here is, whether leaving the cigars with 
Mertz, to sell what he could and remit their invoice price, with 
the privilege of returning those which could not be sold, passed 
title to Mertz, and if so, whether Mertz exercised his privilege 
of rescinding the sale and returning the unsold portion. 

It must be remembered that the cigars are not pact of the 
bankrupt estate, but, being claimed as exempt, are either the 
bankrupt's or the petitioner's. Any bargain between the parties 
is binding and is not affected by creditor's rights. 

The case to my mind presents a contract of "sale or re- 
turn." Benjamin's General Principles of the American Law of 
Sales (2nd Ed.) at pp. 80, 81, states the result of our cases in 

"Rule 23 (Subrule 4). W'here goods are delivered to one 
on a contract of 'sale or return' the property therein passes im- 
mediately to the buyer, defeasible by a return of the goods with- 
in the time fixed for their return, or, if no time has been fixed, 
within a reasonable time. That is to say, sale to the one to 
whom they are delivered or return. The American authorities 
treat the contract of 'sale or return' as a present sale with option 
to return unless a different intention appears. There is a 
manifest difference between an optional right in a party receiv- 
ing goods, to purchase, and an optional right to return the same 
goods in whole or in part. An option to purchase, if satisfied, 
is a condition precedent ; an option to return, if not satisfied, is 
a condition subsequent. In one case the property in the goods 
will not pass until the option is determined; in the other it 
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passes immediately subject to the option to rescind the sale by a 
return of the goods." 

In Re Miller & Brown (1), 135 Fed. Rep. 868, the former 
obtained from the Mage Carpet Co. a lot of carpets and rugs 
with the understanding that what the firm sold should be paid 
for and what they did not sell could be returned. After sell- 
ing some of the goods Miller & Brown became bankrupts 
and the Carpet Co. 'presented its petition to reclaim the unsold 
portion, alleging the bankrupts to have been its consignees. 
The court, citing Hunt vs. Wyman, 100 Mass. 198 and Hickman 
vs. Shimp, 109 Pa. 16, called the transaction a contract of "sale 
or return," in which the title passes to the party to whom the 
goods are delivered, subject to the exercise of the option given 
to return them if he so desires. 

In Jones vs. Wright, 71 111. 61, Wright invoiced and charged 
a lot of inks to Jones. Jones 'had the right to return any unsold 
portion when he chose, and pay for such as he had sold or used. 
The court says, 

"The legal effect of the arrangement was, that it 
was a sale with the privilege of returning the property, 
when he (Jones) might choose, or on demand of the 
seller. He had the right, at any time, by giving notice 
to Wright that he would take the property at invoice 
price, to make it his own, or to do so by refusing to de- 
liver it upon demand." 

Applying these principles to the facts of the case, it seems 
reasonably clear that when Smaltz delivered the cigars to Mertz, 
it was a sale with an option to return at will or upon demand, 
and that under the rule of law title passed to Mertz subjeect to 
rescission of the sale by a return of the goods. 

It becomes important, therefore, to discover whether Mertz 
at any time exercised his option to return the cigars and rescind 
the sale. That they never actually came back to Smaltz is of 
course apparent, for Mertz's trustee has them and Mertz now 
claims them under his exemption. But did he not do that which 
was equivalent to a return, and which served as a clear indica- 
tion that he would not accept the cigars? Mertz has testified 
that on one of Smaltz's visits he told him he did not want them 
and that he should take them away. Smaltz did not remove 
them, but said he would leave them in Mertz's possession until 
his next visit. Was not this, however, notice of an exercise by 
Mertz of his option not to keep the goods but to return them, 
and though Smaltz did not take the cigars away, was it not sub- 
stantially the same as if Mertz had packed them up and sent 
them back? I am of the opinion that the answer must be in the 
affirmative. Smaltz was there, and instead of taking the cigars 
with him chose to leave them until his next visit. What hap- 
pened after Mertz so distinctly exercised his option does not 
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seem to me to alter the case. True, Smaltz left the goods with 
Mertz until he should call again; he tried to induce him to keep 
and pay for half of them; but nothing appears to show that a 
new bargain was made. The cigars were again the property of 
the original vendor and if he chose to leave them with Mertz 
until he could re-sell them to him or another dealer, it was at 
his risk, and the result is the same. Mertz could not, when he 
became a bankrupt, by claiming the cigars as his property, under 
his debtor's exemption, restore to himself the title which he had 
previously surrendered, merely because Smaltz had not yet re- 
possessed himself of them. 

I am of the opinion, therefore, that an order should be en- 
tered directing the bankrupt to turn over to the petitioner, with- 
in 10 days, the cigars in dispute, less the 400 sold. 



IN RE WALLBY-SARGE CO., BANKRUPT. 

Bankruptcy — Conditional Sale — Bailment. 

A sold a machine to B on a conditional sale contract. Five 
months later, B having defaulted in payments, A declared the first 
contract at an end, and a new bailment contract was executed for the 
machine by the parties. There was no change of possession. After 
the adjudication of B as a bankrupt A filed a petition for reclamation 
of the machine. Held: that as against creditors the original contract 
of conditional sale remained unchanged, and that the title vested in 
the trustee in bankruptcy. 

Sale of Chattels — Subsequent Lease by Vendee to Vendor Without 
Change of Possession. 

A conditional sale of chattels cannot be changed to a bailment 
by the subsequent execution of a lease by the parties so as to injure the 
rights of creditors, unless there is a bona fide transfer of possession 
of the chattels. 

In the District Court of U. S., Eastern District of Penna. 

In Bankruptcy No. 4553. 

Petition of the National Equipment Co. for reclamation 
of machinery. 

Randolph StaufTer for petitioner. 

William Rick for trustee. 

Opinion by Samuel E. Bertolet, Referee: — This case 
comes before me on a petition of the National Equipment 
Company, of Springfield, Mass., manufacturer of candy- 
making machines, for an order on the trustee in bankruptcy 
of the Walley-Sarge Company, to turn over to the petitioner 
a machine called an enrober, with attachments. The Walley- 
Sarge Company was adjudged a bankrupt on October 31, 1912, 
The facts of the, transaction are as follows : 
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On September 28, 1011, the bankrupt ordered the machine 
in question, agreeing- to pay therefor $2,725.00, in the follow- 
ing manner: $725.00 thirty days after installation, and the 
balance by note to be paid off at the rate of $500.00 every 
three months. The machine was installed about October 15, 
1911, and the first payment would, therefore, have fallen due 
November 15th, the second February 15th, etc. An agree- 
ment, called "Contract Sale," executed on September 28th, 
provided that title to the machine was to remain in the manu- 
facturer until the price was fully paid, and in case of default 
in any payments, or other breach of the agreement, the manu- 
facturer was given the right to enter upon the bankrupt's 
premises and remove the machine. The bankrupt was to 
keep the machine insured for the protection of the manu- 
facturer. 

The bankrupt failed to make the first payment of $725.00 
on November 15th, as provided, and continued in default until 
February 6, 1012, though the manufacturer took no advan- 
tage thereof. On the latter date, however, the manufacturer's 
agent, Howard C. Damn, called at the bankrupt's factory, and 
interviewed S. N. Walley, treasurer and general manager of 
the bankrupt. He describes what happened as follows: "Q. 
When you went to call upon the Walley-Sarge Company on 
February 6, 1012, with regard to the machine they had that 
came from you, what were your instructions from the com- 
pany in regard to the same?" "A. I received instructions 
from the company that the Walley-Sarge Company had 
abrogated their contract; that I should go over and see that 
this matter was attended to and remove the machine, if neces- 
sary, unless some other adjustment could be made." "Q. 
Did you consider the former agreement abrogated?" "A. 
Absolutely." "Q. By reason of their not having fulfilled the 
terms of it?*' "A. Yes, sir." "Q. What was your conver- 
sation at the time?" "A. We simply went over the situa- 
tion." "Q. Did you tell him the contract was abrogated?" 
"A. We took up the matter of his falling down on the pay- 
ments and how the situation was. One thing brought on an- 
other until we concluded if he could pay the amount of the 
first installment he could keep the machine. I said., 'Well 
then you want to keep the machine.' He said, 'Sure, we 
certainly want to keep the machine/ I said there was -$1,200, 
two payments due on it. I said I would like to see them 
get along and that I would close up the matter. I said, 'Can 
you give me that payment now?' and he said he could. 1 
said, 'The old contract has been abrogated and you will have 
to execute a new contract, so we can settle the thing in that 
way.' So he gave me $725 and a note and T made out the 
contract, but I told him this machine would have to be re- 
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moved or they would have to sign a new contract." "O. Was 
this payment of $725 a payment on the old contract or the 
new?" "A. On the new contract. We determined that 
amount from the fact that it was the first payment to be 
made on the old contract. 1 asked how much they could pay, 
and he said the amount of the first payment of the old con- 
tract, $725, I think was mentioned." Baum says he had a 
man waiting in Philadelphia for orders to come to Reading 
and take out the machine, but his testimony shows that this 
man was one of a number of mechanics employed by the 
manufacturer subject to call for making repairs or changes to 
machines wherever located by the manufacturer, and who 
were always under the orders of Baum and other agents, 
when needed. It does not appear that Baum told Walley the 
man would be sent for to take out the machine at once. Later 
Baum testified as follows : "Q. Before you executed this new 
bailment lease, did you tell Mr. Walley what the alternative 
would be if he didn't execute the lease?" "A. I said I would 
either 'have to remove this machine or execute a new lease ; 
that was w*hat I saw them for. Walley read over every word 
of that lease before he signed it. He was looking at it long 
enough to read it over. He said it was a different form of 
contract, but I said the intent was the same." "Q. What did 
you mean by the intent is the same?" "A. That the title to 
the machine is ours until it is paid for." 

The net result of this conversation was that the machine 
was untouched, $725.00 cash was paid, and Walley on behalf 
of the bankrupt signed a new contract entitled " Bailment 
Lease," dated February 6, 1912. It sets forth that the manu- 
facturer leases to the bankrupt, the machinery it had previ- 
ously shipped, for the term of 12 months reserving for the 
hire" and use thereof $2,725.00, payable $725.00 down and the 
balance by note for $2,000.00, "the quarterly rental or hire 
of $500.00 to be paid every three months by reducing note at 
maturity $500.00 with interest at 6 per cent, and securing 
balance by new note at three months." In case of default in 
payments, the manufacturer was to have the right to sue 
therefor, or enter the premises and repossess itself of the 
machine. The manufacturer agreed to give the bankrupt a 
bill of sale for the machine at any time after the full amount 
of the rental had been paid, upon payment of the additional 
sum of one dollar. The contract then provides for retention 
of title in the manufacturer, together with other stipulations 
contained in the previous agreement called "Contract Sale." 

After the execution of the February 6th contract and pay- 
ment by the bankrupt of $725.00, the latter received a receipt 
for the" original bill dated September 30, 1911, for $2,725.00. 
which accompanied the shipment of the machine, the receipt 
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being written on the bill and reading as follows: "Received 
payment by note as per contract — 2-6-12 — National Equip- 
ment Company — H. C. Baum." (Exhibit G.)- The note was 
for $2,000.00, on which the bankrupt later paid $200.00, leav- 
ing $1,800.00 unpaid when the bankrupt failed. Neither the 
manufacturer nor its agent took physical possession of the 
machine at any time during the negotiations just related, nor 
does the testimony show that any delivery back to the manu- 
facturer, symbolical or otherwise, was effected. 

It is safe to say, and was at the argument before me, if I 
remember rightly, conceded by both sides, that under the 
laws of this state (Pennsylvania), the September 28th, 1911, 
contract disclosed a conditional sale, While the February 6th, 
1912, contract showed a bailment. The one standing alone 
would permit the trustee in bankruptcy to hold and sell the 
machine for the benefit of creditors. The other, standing 
equally alone, would require me to direct the trustee to turn 
over the machine to the manufacturer. This, of course, goes 
upon the assumption that the parties had done nothing more 
after executing the former, or that the transaction had begun 
with the execution of the latter. It is the execution of the 
second contract connected with the circumstances surround- 
ing the change coupled with the previous arrangements, which 
brings up the issue for decision. 

On behalf of the manufacturer it is argued that upon the 
bankrupt's failure to meet the payments provided for by the 
first contract, that contract was at an end and all rights in 
the machine to the exclusion of those of either the bankrupt 
or creditors, if any, were re-vested in the manufacturer, even 
though the machine was not removed. Such being the case, 
it is claimed the making of the second contract was to all 
intents and purposes a new dealing of the parties with each 
other as if the first transaction had never occurred, and inas- 
much as the second contract is clearly a bailment for hire, 
the machine must be returned to the manufacturer. 

This argument is opposed by counsel for the trustee. On 
the latter's behalf it is urged that the making of the second 
contract was only an effort to obtain a firmer lien on 
the goods for the price thereof than had been provided for in 
the first contract, the essential features of the transaction, 
viz., that the machine was sold on condition that title remain 
in the vendor until paid for, remaining unchanged. It occurs 
to me that on the trustee's side another point might be urged, 
viz., that so far as creditors are concerned, a conditional sale 
after complete delivery of the goods sold, cannot be changed 
to a bailment. 

The case turns largely upon findings of fact as disclosed 
by the contracts and the acts of the parties. In my opinion, 
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the whole transaction from the beginning must be looked at, 
and if under all the circumstances, it appears that the second 
contract, was, as argued for the trustee, merely an attempt 
under other forms to keep the title to the machine in the 
manufacturer until paid for, it matters little what the parties 
called the papers they signed or what terms they used. A 
conditional sale is not made a bailment by words. The intent 
of the parties governs, and is a question of fact to be gathered 
from trie whole case. 

What then does all the evidence disclose? Does it show 
that the bankrupt held this machine under a bailment such as 
the second contract undoubtedly reveals, or does it warrant 
me in finding that throughout the parties intended what they 
had originally designed, viz., a conditional sale? 

I am inclined to adopt the latter view, and base my rea- 
sons entirely upon the testimony of Baum, the manufacturer's 
agent, coupled with the various pertinent exhibits, particularly 
Exhibit "(jr." When Baum called on the bankrupt on Febru- 
ary 6th, 1912, the latter was in lawful possession of the ma- 
chine under the September 28th contract of conditional sale. 
It is true that the bankrupt had broken its agreement to pay 
the first installment of $725.00, and the manufacturer could 
have rescinded the whole contract and removed the machine 
had it wished to do so. It did not exercise its rights. Baum 
was instructed by his principal that inasmuch as the bank- 
rupt had failed to meet the first installment, "had abrogated 
their contract," as he puts it, he should go and see that the 
matter was attended to and remove the machine if necessary, 
unless some other adjustment could be made. There is no 
hint that the manufacturer had up to this time rescinded the 
contract. It is true that the manufacturer and Baum thought 
the bankrupt had "abrogated*' the September 28th agreement 
by failure to pay the first installment, but the manufacturer 
had thus far done nothing to take advantage of the breach. 
When Baum arrived the first talk was about payment, and 
he agreed with Walley that if the bankrupt could pay the 
$725.00 then due he could keep the machine. Walley said 
they wanted to keep it, and could pay the money right away. 
Then Baum, seeing the bankrupt wanted to keep the machine 
'and that the first payment was in sight, suggested that as the 
first contract had been ''abrogated," a new one would have 
to be executed or the machine could not stay. Just what he 
meant may not be perfectly clear, but I gather that his pur- 
pose was to have Walley believe that because the latter's 
company had not paid the first installment on the old con- 
tract, it had lapsed and a new one was necessary if the bank- 
rupt was to remain in secure possession of the machine. It 
may be putting it bluntly, but I believe, quite naturally, in 
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this way: Baum's company, as the testimony shows, had 
since the date of the September 28th contract, changed its 
plan of placing its machines with customers from conditional 
sale contracts to bailment contracts, so as to afford it better 
security for its money. It would be very desirable to have a 
contract with the bankrupt which would be good against all 
its creditors. When Baum interviewed YValley he found him 
(1) anxious to keep the machine and (2) able to pay the first 
installment. What was more natural than for Baum, in the 
interest of his employer, to try to get a new contract, a bail- 
ment contract, if possible, from the bankrupt, on the repre- 
sentation that the latter itself had vitiated the former agree- 
ment and it would be better to sign a new one. The most 
significant part of the February 6th transaction, however, 
appears from that portion of Baum's testimony where he 
describes how Walley looked over the new contract quite a 
long time and then remarked that it was a different form of 
contract from the old. Baum answered, saying that the "in- 
tent was the same/' When asked what he meant by this, he 
said, "That the title to the machine is ours until it is paid for." 
(P. 14, Notes of Testimony). If there were nothing more, 
this would be enough upon which to base a finding that the 
intention of the parties was to keep up their first arrange- 
ment, and that the February 6th contract gave the manu- 
facturer no greater rights than it formerly enjoyed. 

Of almost equal significance as tending to couple the Feb- 
ruary 6th transaction with the original contract is the mute 
testimony of Exhibit "G." This was the original bill for the 
machine. After the February 6th arrangement had been con- 
cluded, Baum receipted the September 30th, 1911, bill for the 
machine, writing thereon, "Received payment by note as 
per contract — 2-6-12 — National Equipment Company — H. C. 
Baum." This bit of evidence points strongly towards the con- 
clusion that the original transaction was by no means a thing 
of the past, but on the contrary, that the manufacturer claimed 
under the first bargain and the new contract of February 6th 
was a part of it. It also refutes the contention on behalf of 
the manufacturer that the parties were dealing with each 
other afresh. It confirms me in the view that the new con- 
tract was only a different form of the old. 

There is another feature of the case which in itself prob- 
ably precludes recovery by the manufacturer. It is suggested 
by the point that parties to a conditional sale contract can- 
not after delivery of the goods, change their bargain as 
against creditors, to a bailment. The point is illustrated b> 
the following decisions of Pennsylvania Appellate Courts, 
viz., Wagner vs. Commonwealth, 16 W. N. C. 75, Scott vs. 
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Massey, 18 Sup. Ct. 372, and Goss Printing Press Company vs. 
Jordan, 171 Pa., at page 479. 

In the first case, Wagner sold one Richards 4 billiard 
tables. Richards paid $200.00 down and gave a note for the 
balance. Richards found he could not pay the note and an 
agreement of lease was entered into. Afterwards the Com- 
monwealth levied on the tables as the property of Richards 
for arrears of billiard table tax. It was held that the lease 
arrangement was clearly insufficient to divest the title of 
Richards and pass it to the plaintiff as against creditors of 
Richards. Scott vs. Massey was a case Where a boiler had 
been sold to Massey, who could not pay for it. He and Scott 
entered into a lease and thereafter Massey sold the boiler to 
one Myerson. On replevin by Scott, it was held that the 
lease did not prevent Massey from selling the boiler and give 
a good title to Myerson. In Goss vs. Jordan, the Court said 
that if a delivery of the machine in question, a printing press, 
was made under the first contract, (a conditional sale con- 
tract), and the second (a lease) was an after thought merely 
to secure payment of the price to the Goss Company then as 
against execution creditors, such agreement was ineffectual. 

It may be said that in the first two cases cited where 
the point involved came up directly, the property was sold 
absolutely, and not on condition that title remain in the 
vendor until full payment, and that, therefore, there is a dif- 
ference between the point decided in those cases and that in 
the case before us, because in a conditional sale no title passes 
which the vendee can dispose of Whereas in an absolute sale 
such as was involved in the cases cited, the vendee can do 
What he wishes with the property. The rule was, however, 
equally applied in cases of conditional sales as decided by the 
Supreme Court of Pennsylvania, in Dearborn vs. Raysor, 132 
Pa. 231, and Stadtfeld vs. Huntsman, 92 Pa. 53. 

The reason for applying the rule to conditional sales of a 
chattel, seems to be that delivery and possession under such 
a contract is fraudulent as against creditors or innocent pur- 
chasers, and nothing that the parties can do thereafter, with- 
out bona fide change of possession of the chattels, can affect 
the nature of the ownership of the vendee, so as to take the 
property out of the reach of creditors or deprive subsequent 
innocent purchasers without notice, of their title to the goods. 
It is settled since the amendment of 1910 to the bankruptcy 
act, that a trustee in bankruptcy is in the shoes of an execu- 
tion creditor. This being so, under the facts as found and 
the law as I conceive it to be, the machine in question is the 
property of the trustee and the petition of the claimant must 
be dismissed. 
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ARNOLD'S ESTATE. 

Decedents' Estates — Accounts— Exceptions. 

The Orphans' Court has no jurisdiction to review a decree of the 
Court of Common Pleas, and where the account of the committee of a 
lunatic is confirmed absolutely in the Court of Common Pleas, it 
cannot subsequently be attacked collaterally in the Orphans' Court 
by exceptions to an account of the trustee under the will, even though 
the trustee and the former committee are one. 

Same — Conclusiveness of Confirmation of Account. 

An executor's or trustee's account, whether partial or final, con- 
firmed by the Orphans' Court, is conchisive of what it contains, unless 
duly appealed from or changed on bill of review. It cannot be re- 
opened by exceptions filed to a subsequent account. 

Same — Attorney Fees — Surcharge. 

Where the account of a trustee contains principal and income, the 
former amounting to $107,000, and the latter to $30,000, and credit is 
taken in the principal account for $1,200 as attorney fees, an item 
of $300 for attorney fees in the income account will be disallowed. 

Obiter dicta: — "A lawyer should be paid for the work he does, 
whether for an estate or for an individual, and whether the estate or 
the individual is worth $10,000 or $1,000,000 should not affect the 
fees, except in so far as the work and responsibility increase because 
of the size of the estate or matter cared for. In other words, the 
value of the estate may be taken into consideration, but it cannot be 
assumed that responsibility and work increase on any percentage 
basis." 

In the Orphans' Court of Berks County. 

Exceptions to Seventh Account of the Reading- Trust 
Company, trustee under the will. 

Stone & Stone, of the Allegheny County Bar, and Wil- 
liam Rick for exceptants. 

Snyder & Zieber and Isaac Hiester for accountant. 

Opinion by Bushong, P. J., January 14, 1914. — The de- 
cedent died, testate, on the 10th day of June, 1906, having, by 
his last will and testament, dated March 24, 1903, duly pro- 
bated, directed, inter alia, as follows : 

"Fifth. I give and bequeath to The Reading Trust Com- 
pany the sum of one hundred and twenty thousand dollars in 
trust to invest the same in good real estate security for the 
equal benefit of my six children, to wit: Anna H. Arnold, 
William A. Arnold, Ellen L. Arnold, John R. Arnold, Frank 
D. Arnold and Mary R. Arnold, the net income whereof shall 
be semi-annually expended for or paid to them during their 
respective lives and upon the decease of either of said chil- 
dren then said child's proportional share of said fund shall be 
distributed per stirpes among the issue of such child living at 
the time of such child's death, but should either of said chil- 
dren die without issue living at the time of its death, then 
such child's share shall go to the surviving children and the 
issue of any deceased child, such issue taking the parent's 
share, but the shares of the surviving children thereof shall 
remain in the hands of the trustee for the benefit of such 
surviving children and their issue as aforesaid, and neither 
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said principal nor income nor any part thereof shall be as- 
signable or transferable by either of my said children nor be 
liable to attachment or execution for any debts, liabilities or 
engagements of either of them. 

"Sixth. I give, devise and bequeath all the rest, residue 
and remainder of my estate, real, personal and mixed, to the 
Reading Trust Company, in trust for the equal benefit of my 
six children, Anna H. Arnold, William A. Arnold, Ellen L. 
Arnold, John R. Arnold, Frank D. Arnold and Mary R. 
Arnold, as follows, to wit: the said trustee shall invest the 
same in such securities as in its discretion it believes to be 
safe investments or may receive and permit to remain un- 
disturbed any investments which I may have at the 
time of my deat'h, and in either case shall not be liable for 
any losses arising from such investments, whether such in- 
vestments be lawful for trustees or otherwise, and shall 
expend the income or so much thereof as may be necessary 
in maintaining and educating my said children until they 
respectively arrive at the age of twenty-one years and there- 
after shall pay to each child semi-annually such child's pro- 
portionate share of the net income, and as said children re- 
spectively arrive at the age of twenty-five years the said 
trustee shall pay to each the sum of seven thousand five hun- 
dred dollars and as said children respectively arrive at the 
age of thirty-five years the said trustee shall pay to each the 
further sum of ten thousand dollars and as said children 
respectively arrive at the age of forty years, the said trustee 
shall pay to each child, such child's share of my said residuary 
estate, first deducting the payments previously made to them 
as aforesaid, and reserving the estate set apart for my wife 
until her death and upon the decease of either of said chil- 
dren before arriving at the age of forty years shall forthwith 
distribute such child's unpaid proportionate share of said 
residuary estate, reserving the estate set apart for my wife 
until her death as aforesaid, per stirpes among the issue of 
such child living at the time of such child's death, but should 
any of said children die before arriving at the age of forty 
years without leaving issue living at the time of its death, 
then such child's share or the portion thereof remaining un- 
paid shall go to the surviving children and the issue of any 
deceased child, such issue taking the parent's share, but the 
shares of the surviving children thereof shall remain in the 
hands of the said trustee for the benefit of such surviving 
children and their issue as aforesaid, and neither said principal 
nor income nor any part thereof shall be assignable or trans- 
ferable by either of my said children nor be liable to attach- 
ment or execution for any debts, liabilities or engagements 
of either of them, and if either of my said children shall be 
disobedient to their mother or in any wise ill treat her, such 
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child at the discretion of my said wife shall receive the sum 
of ten thousand dollars less than such child would otherwise 
be entitled to receive, which shall go to the benefit of my 
other children and their issue as aforesaid. 

"Seventh. I authorize and empower the trustee of my 
residuary estate whenever said trustee may deem it expedient 
to sell any or all of my real estate at public or private sale and 
to give good and valid conveyance therefor to the purchaser 
or purchasers thereof who shall not be liable in any wise for 
the application of the purchase monev." 

* * * " * * 

To the account now before the court, which was filed by 
The Reading Trust Company as trustee under the sixth item 
of the will, Ella R. Arnold and Mary Arnold Babcock, two 
of the children, and legatees under the will, have filed the 
following exceptions : 

In the principal account, to two credits of February 27, 
1913, viz: 
Bv cash for accountant's commissions, 3% on 

.$101,251.05 $3,217.55 

By cash, Isaac Hiester, attorney, for professional 

services '. 1,200.00 

And in the income account, to two credits of February 28, 
1913. viz: 
Bv cash for accountant's commissions, 5% on 

$30,21 1.66 $1,513.13 

Bv cash, Isaac Hiester, attornev, for professional 

services * 300.00 

In support of the exceptions, there has been submitted 
considerable testimony, covering the administration of this 
estate from the time it came into the hands of The Reading 
Trust Company, as committee of the testator, to the time of 
the filing of this account. 

A resume of that testimony follows : 

On January 15, 1904, William A. Arnold was duly de- 
clared a lunatic by the Court of Common Pleas of Berks 
County, and the Reading Trust Company was appointed his 
committee. As such committee, the trust company took 
care of his property until his death on June 10, 1906, and 
thereupon filed its account, charging itself with principal of 
$799,597.58, consisting of personalty of the value of $764,- 
121.60 and of realty of the value of $34,816.08, and with 
income of $65,326.59. The committee took credit in the ac- 
count for its compensation, 2£% on the personalty in the 
principal account, or $19,118.04, and 5% on the income, or 
$3,266.33. Credit was also taken for $7,500.00, paid to Isaac 
Hiester, Esq., for professional services. This account was 
confirmed absolutely by the Court of Common Pleas on 
October 20, 1906, and the assets were then paid over to the 
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Reading Trust Company as executor of William A. Arnold, 
deceased. 

It shows that the following accounts have been filed by 
the Reading Trust Company as executor and trustee under 
the will as above set forth: 

(1) Account of The Reading Trust Company, executor, 
filed July 31, 1907. In the principal account, credit is taken 
for payment of $2,000.00, to Isaac Hiester, Esq., with a note 
attached as follows: "Note — Accountant's commission on 
principal and balance of counsel fees on principal reserved for 
further accounting." In the income account, the accountant 
charges itself with income of $41,096.47 and takes credit for 
$2,204.82 as its own commission of five per cent, and for 
$500.00 paid to Isaac Hiester, Esq. In the distribution by 
the court on the basis of this account, $17,500.00 was dis- 
tributed to Anna Arnold, the amount being the $7,500.00 due 
her when she arrived at the age of twenty-five years, and 
$10,000.00, the amount due her when she arrived at the age 
of thirty-five years. From this share, the Trust Company 
deducted its commission of three per cent, on the principal, 
or $525.00, leaving a balance distributed to her of $16,975.00. 
The other children, William, Ellen, John, Frank and Mary, 
having arrived at the age of twenty-five years, were each 
givep $7,500.00, less the three per cent, accountant's commis- 
sion, of $225.00. The trust company's total commissions on 
the' principal account in this distribution were $1,650.00. 

(2) The account of The Reading Trust Company, 
trustee, filed May 31, 1910. In the principal account, credit 
is taken for $600.00, the three per cent, commission on two 
sums of $10,000.00 distributed to William A. Arnold and 
Ellen L. Arnold on their arriving at the age of thirty-five 
years. In the income account, credit is taken for $4,142.16, 
five per cent, commission on $82,840.31, as the trustee's com- 
pensation, and for $800.00, to Isaac Hiester, Esq. In the 
distribution on this account, Anna, having arrived at the age 
of forty years, is given her share, $106,431.85, less a three 
per cent, commission on that amount and less $1,200.00, to 
Mr. Hiester, for attorney fee, or $102,038.90. 

(3) Account of The Reading Trust Company, trustee, 
filed May 23, 1911. In this account, the accountant charges 
itself with $120,000.00 distributed to it in accordance with 
Section 5 of the w r ill and asks for credit on the principal ac- 
count of $1,200.00, or five per cent, on $24,000.00, the share 
of John R. Arnold, one of the sons, who died prior to the 
filing of the account. The accountant also asks credit of 
$400.00, paid to Isaac Hiester, Esq. In the income account, 
credit is taken for five per cent, on an income of $21,161.78, 
or $1,048.85, as accountant's compensation, and credit is also 
taken for $300.00 out of the income account paid to Isaac 
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Hiester, Esq., for professional services. The accountant 
further takes credit for a commission of five per cent, on 
$2,763.24, additional income, or $138.16. In the distribution, 
one-fifth of $120,000.00 was distributed to the issue of John 
R. Arnold, less the accountant's commission of $1,200.00 and 
the attorney fee of |400.00 and $19.75 in expenses, or $22,- 
381.25. The fact that one-fifth is distributed is due to the 
death of Anna prior to the filing of the account. 

(4) Account of The Reading Trust Company, trustee, 
filed May 23, 1911. In the principal account, credit is taken 
for three per cent, commission on the share of John R. Arnold 
under Section 6 of the will, or $3,513.58, and for $1,200.00 paid 
to Isaac Hiester, Esq., for professional services. The share 
of John R. Arnold was $117,119.37. The commission here 
mentioned and the attorney's fees were deducted from John 
R. Arnold's share. In the income account, credit is taken for 
accountant's compensation of five per cent, on the income of 
$28,575.27, and for $300.00, one per cent, paid to Isaac Hiester, 
Esq., for professional services. An additional credit on the 
income was allowed, of $450.00, five per cent, commission on 
additional income of $9,005.37. 

(5) Account of The Reading Trust Company, trustee, 
filed December 31, 1912. In the principal account the ac- 
countant charges itself with the proceeds of the sale of the 
Penn Street property, $14,250.00, and the Hereford Township 
property, $800.00, or a total of $15,050.00. Credit is taken for 
a commission of three per cent, on the principal as account- 
ant's compensation, or $451.50, and for $150.00 paid to Isaac 
Hiester, Esq., for professional services. On the income of 
the principal fund, the accountant takes credit for $27.10, five 
per cent, commission on the shares of William A., Ellen L., 
Frank D. and Mary R. Arnold, $542.00, and on the shares of 
John R. and Anna H. Arnold, $135.50 each, $271.00, or $13.54. 

(6) Account of The Reading Trust Company, executor, 
filed December 31, 1912. In the principal account the ac- 
countant charges itself with $3,020.00, proceeds of the sale of 
the Hawk property. Credit js taken for accountant's com- 
pensation of three per cent, on the principal, or $90.60, and 
for $50.00 paid to Isaac Hiester, Esq., for professional services. 
In the income account, credit is taken for five per cent, com- 
mission on $282.92, or $13.64, on the shares of William, Ellen, 
Frank and Mary, and five per cent, on the income of Anna H. 
and John R. Arnold's shares of each $70.68, or $12.82. 

(7) Account of The Reading Trust Company, trustee, 
filed February 28, 1913. In the principal account, credit is 
taken of three per cent, on $107,251.05, the amount due Wil- 
liam A. Arnold under Section 6 of the will, by reason of his 
having arrived at the age of forty years, or $3,217.55. Credit 
is also taken for $1,200.00 paid to Isaac Hiester, Esq., for pro- 
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fessional services. A balance of $105,359.33 is shown in the 
account to be in court for distribution and that amount is 
made up by taking the share of William A. Arnold as $107,- 
251.85, adding $134.07 and $2,402.46— the last two amounts 
being William's share in the proceeds of the sale of real estate 
distributed to him in account numbered five and six — deduct- 
ing from this amount the attorney's fee of $1,200.00, $3,217.55, 
accountant's commissions, and $11.50 for the cost of filing the 
account. These fees, it will be observed, are all taken out of 
the share of William A. Arnold. In the income account, 
credit is taken for five per cent, on the income of $30,274.66, or 
$1,513.73, and for $300.00 paid to Isaac Hiester, Esq., for pro- 
fessional services. 

***** 

The following statement shows the commissions and fees 
already taken in this estate. It also indicates whether or not 
they were taken out of the general estate or out of some heir's 
share therein: 



No. 
of 


1 By 
1 whom 
1 paid | 


Principal 


* Income 


Acct. 


Corn's 5% 


Fees 1% 


Corn's 5% 


Fees \% 


1 


Estate 

Anna 

William 

Ellen 

John 

Frank 

Mary 

William 

Ellen 

Estate 

Anna 

John 

Estate 

Estate 

John 

Estate 

Estate 

Estate 

Estate 

Estate 

Estate 




$2,000 00 


$ 2,204 82 


$ 500 00 


1 


| 525 00 
225 00 
225 00 
225 00 
225 00 
225 00 
300 00 
300 00 




1 








1 






• 


1 








1 








1 








2 








2 








2' 




4,142 16 


800 00 


2 


3,192 95 
1,200 00 


1,200 00 
400 00 




3 






3 


1,048 85 
138 16 


300 00 


3 








4 


3,513 58 


1,200 00 




4 


1,428 76 
450 00 
27 10 
13 54 
13 64 
12 82 


300 00 


4 








5 


451 50 


150 00 




5 




6 


90 60 


50 00 




6 




In Dispt 


William 
Estate 


$10,698 63 
3,217 55 


$5,000 00 
1,200 00 


$ 9,479 85 


$1,900 00 


do 


1,513 73 


300 00 


Com. 
Acct. 


Estate 


$13,916 18 
19,118 04 


$6,200 00 


$10,993 58 
3,266 33 


$2,200 00 
7,500 00 




Total 


$33,034 22l$6,200 00 


$14,259 91 


$9,700 00 
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All the accounts, with the exception of the one last men- 
tioned, were duly confirmed. In the case of the last account, 
after it was filed and came before the court for confirmation, 
the late Judge Bland filed an opinion on April 14, 1913, in 
whidh he says: 

"I have examined this account with due consideration 
and cannot confirm it without being furnished by the ac- 
countant with fuller knowledge than the account gives, of the 
grounds of certain credits claimed by it. 

"For the purpose of enabling the accountant to supply 
the court with the necessary information to enable it to pass 
intelligently upon the account, Monday, April 28th, at 10 
a. m., is fixed for the appearance of the accountant in court." 

The hearing set for April 28, 1913, was adjourned to May 
19, 1913, and at that time Samuel K. Spang, treasurer of The 
Reading Trust Company, was examined at length by the 
court as to The Reading Trust Company's management of 
the Arnold Estate, and as to the credits taken generally for 
commissions on principal and income and attorney's fees on 
principal and income. At the end of the hearing, William 
Rick, Esq., representing Miss Ellen L. Arnold and Mrs. 
Mary Arnold Babcock, asked for permission to file excep- 
tions to the account, which permission was granted, and 
thereupon exceptions, as above set forth, were regularly filed 
by them. 

With respect to the exceptions relating to the account- 
ant's compensation and the attorney's fees on the principal 
distributed to William A. Arnold, it should be observed that 
William A. Arnold has been duly notified of the filing of the 
account, is of full age and has made no objection, and that 
whether or not the commissions and fees are allowed does 
not afreet the exceptants at all, because both items are de- 
ducted from William's distributive share. In view of the ab- 
sence of objection on William's part and lack of interest on 
the part of the exceptants, the court is not disposed to look 
into these matters, and it is doubtful whether such a right 
exists in the absence of an exception by a person interested: 
Stitzel's Estate (1908) 221 Pa. 227. The exceptions to these 
two items are, therefore, dismissed. 

Authorities need not be cited to show that this court has 
no right to review a decree of the Court of Common Pleas; 
and, under a long line of decisions, it is well settled that an 
executor's or trustee's account, whether partial or final, con- 
firmed by the Orphans' Court, is conclusive of what it con- 
tains, unless duly appealed from or changed on bill of re- 
view: Shindel's Appeal (1868) 57 Pa. 43; Leslie's Appeal 
(1869) 63 Pa. 355: McLellan's Appeal (1874) 76 Pa. 231; 
Rhoad's Appeal (1861) 39 Pa. 186; Christian's Estate (1885) 
2 D. R. 579; Woodward's Estate (1890) 27 W. N. C. 407. 
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The accountant, in this proceeding, cannot be surcharged for 
any payments except those in the account under; consid- 
eration. 

It is conceded that the five per cent, commission on the 
income is the customary rate in this community; and no at- 
tempt has been made to show that such a rate is unreasonable. 
It is, however, urged that since The Reading Trust Company 
has received so much in commissions, this amount should be 
withheld ; but conceding the propriety of a five per cent, conv 
mission on income, the withholding of it to make up for 
credits taken in former accounts already duly confirmed 
would, in effect, be opening up former decrees, a thing which, 
under the authorities, cannot be done in the present proceed- 
ing. The question of whether there can be a further com- 
mission on the principal in which the present exceptants are 
interested, can only logically arise when the trustee attempts 
to take further commissions. 

It is also urged that the trust company had been guilty 
of unfairness in its treatment of the exceptants ; but the court 
finds as a fact that there was no fraud or delay on the part 
of The Reading Trust Company or its officers which would 
justify the court in depriving it of its commissions in the 
present account. The exceptions so far as they relate to this 
item, are, therefore, dismissed. 

The court also finds from the testimony that Mr. Hiester 
drew about five wills for Mr. Arnold and took no fees for his 
services, because he was assured that he would have the estate 
upon Mr. Arnold's death ; that when Mr. Arnold became in- 
sane in 1904 and The Reading Trust Company was appointed 
committee in lunacy to take care of his estate, he became its 
attorney and gave the company as committee legal advice 
regarding the settlement of liabilities, the collection of as- 
sets, the taking of the inventory and appraisement and the 
payments for maintenance of Mr. Arnold and his family. For 
this service, he was allowed a fee of $7,500.00 by the Court 
of Common Pleas upon the settlement of the committee ac- 
count in 1906. 

Mr. Hiester's services, after the death of Mr. Arnold, 
were as follows: He had the will probated; supervised the 
preparation of the inventory and appraisement — a matter 
which could have been of little trouble to him after having 
become thoroughly familiar with the estate in the hands of 
the committee; gave general advise with regard to the man- 
agement of the estate; collected (1) a judgment of $200.00 
against one Henry by having a sequestrator appointed tq take 
charge of a life- estate owned by the debtor, and (£) a judg- 
ment of $1,750.00 by discovering real estate belonging to the 
debtor, by an examination of the records and assessment listjs ; 
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drew contracts for the sale and lease of and attended to the 
sale of real estate; passed on the question of the proper ad- 
justment of loss and gain of securities with reference to 
equalizing the shares of the children ; averted attack on in- 
come of spendthrift trust by wife of John R. Arnold and ad- 
justed the matter of distribution among the heirs of John R. 
Arnold upon his death, by consultation ; settled a proceeding 
on the part of John R. Arnold's heirs to compel a conversion 
of real estate by filing an answer and then having the real 
estate in question sold ; and filed the accounts above set forth, 
none of which presented any difficulty not already mentioned. 
In his testimony, Mr. Hiester explained how he fixed his 
fee by saying that under the fee bill, attorneys for executors 
and trustees are allowed a minimum fee of one-half of one 
per cent. ; that the custom has gradually developed, through 
the express encouragement of the late Judge Bland, of charg- 
ing one per cent, in large estates; that, consequently, he 
charged in the executor's account $2,000.00 on account, leav- 
ing the balance for further accounting so that if someone else 
did the work in the future, the fees would not be duplicated ; 
that it was his intention to collect from the distributive 
share of each of the six children $1,200.00, if he represented 
the estate to the end of the trust ; and that, in view of the 
fact that he did not take out his fees at the time of the filing 
of the executors account, he intended to claim one per cent, 
on all the income, thus obtaining a fee of one per cent, 
throughout. 

In accordance with this plan, Mr. Hiester has been paid, 
as is shown on the statement above set forth, $2,000.00 out of 
the general corpus of the estate in the executor's account, 
has taken $1 ,900.00 out of the income, $200.00 out of the pro- 
ceeds of real estate, has received $1,200.00 from Anna's dis- 
tributive share, $1,600.00 from John's share, and now by this 
distribution, obtains $1,200.00 from William's share, giving 
him #4,100.00 from the general fund and $4,200.00 from the 
shares of Anna, William A. and John R. Arnold, or a total 
since the death of Mr. Arnold of $8,300.00. He now claims 
$300.00 put of the income. , : 

It is the court's opinion that Mr. Hiester has been fully 
paid for what he has done. Whether he considered that the 
fees he. received in each, account were payments in full up to 
that time, in which case he has been paid for what he has 
done since the last account and adjudication by the fee re- 
ceived from William's share, or whether he considered that 
all payments were on account and that he would not be fully 
f>a?d until the entire estate was turned over, the result must 
be the same; and in this connection and with reference to Mr. 
Hiester's testimony that he called at the trust company's 
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office daily, the following language of Penrose, J., in Becher's 
Estate (1888) 5 C. C. 115, is referred to: "The privilege of 
thus engrossing the services of counsel must be paid for by 
the person enjoying it; at least, it is quite certain that the 
expense cannot be imposed upon the trust estate. ,, 

In following the percentage plan set out in the fee bill, 
Mr. Hiester naturally fell into the error of believing that he 
could charge according to the size of the estate without con- 
sidering the actual service that he performed. 

This is clearly an error. A lawyer should be paid for 
the work he does, either for an estate or for an individual; 
and whether the estate or the individual is worth $10,000, 
$100,000 or $1,000,000 should not affect his fee (Becher's 
Estate, supra), except insofar as the work and responsibility 
increases because of the size of the estate or matter cared 
for. In other words, the value of the estate may be taken 
into consideration (Loew's Estate (1878), 6 W. N. C. 333, 
336), but it cannot be assumed that responsibility and work 
increase on any percentage basis. 

The exception to the credit 'of $300.00 paid to Mr. 
Hiester, is, therefore, sustained, and the accountant is sur- 
charged to that extent. 

The attorneys for the exceptants, William Rick, Esq., and 
Stone .& Stone, have by their exertions raised a fund of 
$300.00, and they are allowed a fee out of that fund of $150.00. 



The court desires to recommend to the Bar that the fee 
bill be revised— ^-t hat particular fees be set for services 
rendered, and that the present plan of charging a percentage 
on estates be abolished. The court wishes further to say that 
there is no reason why a lawyer should not keep a record of 
his services and be prepared to state to the court what 
services have been performed. The practice of the law is a 
profession, but it has its business side, and that side should 
be cared for. 



COM'TH, ex rel. STRATTON, v. ELBERT, et al. 

Water Commissioners— Act 21 March, 1865, P. Li. 445 — Act 27 June, 
1913, P. L. 568— Quo Warranto. 

The defendants, water commissioners of the City of Reading, un- 
der the local Act 21 March, 1865, P. L. 44S, and the city ordinance of 
28 March, 1865, establishing a department of water, were legislated 
out of office by the city council elected under the act 27 June, 1913, 
P. L. 568, providing a commission form of government for cities of 
the third class, which included the city of Reading. Upon the refusal 
of the water commissioners to give up their offices, a writ of quo war- 
ranto was issued. Held, that defendants had no right to hold the 
offices, and judgment should be entered ousting them. 
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Statutes — Con8titutionality — Local and Special Legislation — Act 27 
June, 1913, Art. V, Sec. 3, CI. 13 and 43, (P. L. 584, 589) 

The act L'7 June, 1913, P. L. 568, providing a commission form of 
government for cities of the third class, enacted in Article V, Sec. 3, 
clauses 13 and 4?, that such cities should have the exclusive right to 
supply water and provide water works, etc. Both clauses contained 
provisos that the provisions should not apply in "any city wherein the 
title to the water works therein located is in the name of the commis- 
sioners of water works." It was contended that these provisos ad- 
mittedly imported an exception of the city of Erie from the operation 
of the clauses, and that therefore they were void as local and special 
legislation. Held, that the act was constitutional. 

In the Court of Common Pleas of Perks County. 

No. 77 January Term, 1914. 

Quo Warranto: Demurrer to replication. 

PI. P. Keiser, City Solicitor, for plaintiffs. 

Wm, J. Rourke, for defendants. 

Opinion by Endlich, P. J., January 24, 1914. — A careful 
study of all the questions raised in this important litigation, and 
of the various authorities bearing upon them, in the light of the 
very helpful arguments, both oral and printed, submitted by 
counsel, has led to the conclusion that Com. vs. Heller, 219 Pa. 
65, furnishes a complete guide to the decision here to be made, 
and that that decision cannot, consistently with the doctrine of 
the case cited, be other than adverse to the defendants. 

The city of Reading has the title to its water works by con- 
veyance to it in its corporate name. The relators here compose 
the council of the city .under the Act 27 June 1913, P. L. 568. 
The defendants are the water commissioners elected and hold- 
ing office under the local Act 21 March 1865, P. L. 455, a sup- 
plement to the city charter, (Act 2G Apr. 1864, P. L. 583) and 
under the city ordinance of 28 March, 1865, City Dig. p. 389, 
passed in pursuance of the Act of 1865, creating and prescribing 
the functions, etc., of the "Department of Water'' in charge of 
the water commissioners. In 1874 the city accepted the Act 23 
May, 1874, P. L. 230, and became a city of the third class. It 
is now, therefore, subject to the Act of 1913. On Dec. 6, 1913, 
the city council passed an ordinance, effective (see Art. XX, sec 
1, p. 627), Dec. 17, 1913, assigning the water works system of 
the city to the Department of Parks and Public Property, pre- 
scribing the payment of bills contracted in the operation and 
maintenance of the same, providing for the appointment of a 
chief engineer of water works and an assistant engineer, arid fix- 
ing fheir salaries, in which ordinance that. of 28 March, 1865., is 
expressly repealed. 
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~ T -fc is contended on the part of the Commonwealth that the 
exiir; t: ^xice of the board of water commissioners under the act and 
ordinance of 1865 is thus terminated; on the part of the defend- 
ant*^, -that it remains unaffected. 

The pertinent provisions of the Act of 1913 are the fol- 
low i *^ gr : 

.^^rt. IV, sec. 1 (p. 575) : The legislative power of every 
city- <z> -:f the third class shall be vested in a council'^ composed of 
^ e x-ro»ayor and four councilmen. Said council shall have and 
P° & sess all powers heretofore conferred upon or vested in the 
se/ecti or common councils, or both thereof, as heretofore con- 
^ktuit^d, unless otherwise provided. 

-Ajrt. V, sec. 3, cl. 13 (p. 584): (Every city of the third class 

- is authorized and empowered ... in addition to 

ot ^^r powers granted by this and other acts) to create any office, 

P^^lic board or department which they may deem necessary 

•' - to prescribe the powers thereof, and to regulate and 

Prescribe the terms, duties and compensation of . . . of- 

" Cer s . . . Provided, that the provisions of this section as to 

trie creation of any pu : blic board or department . . . shall 

n °t apply to the creation of any board of commissioners of 

^y^t^r works in any city wherein the title to the water works 

er '^in located' is in the name of the commissioners of water 

w ork s . 

^\rt. V, sec. 3, cl. 43 (p. 589) : To have the exclusive right, 

a H times, to supply the city with water . . . at such prices 

. s r *T.^y be agreed upon; and for that purpose to have, at all 

rr ^^s, the unrestricted right, subject to the provisions of exist- 

^ S* laws, to make, erect and maintain . . . works, ma- 

p^^ery, buildings, cisterns, reservoirs, pipes, conduits . . . 

<> ^^ided, that the provisions of this section shall not apply to 

. ^ c^ity wherein the title to the water works therein located is 

- ^bi ^ name of the commissioners of water works. 

--Art. VII, sec. 1 (p. 595): The council shall determine the 
poweis.and duties to be performed by , and assign them to, the 
Pl-^opriate department . . „ 

-Art. XXI, sec. 4 (p, 631): All acts . . .< or parts of 
act:s relative to cities of the third class, not inconsistent withthe 
P rQ ^isions of this act, shall he and remain in full force; and all 
a £ t ^ snd parts of acts, general, special or loc&l, appertaining to 
. ^xibject-matter covered by this act, so far as they are incon- 
si^t:^- rft ^^^ t j!* e provisions thereof, be, and the game ate, here- 
h Y Repealed (excepting the Act 22; Apr.' 1905, P. L. 260, for the 
P r ^ s ^rvation of the purity of water of the state). 
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Concerning Art. V, sec 3, clauses 13 and 43, it is urged on 
the part of the defendants that the provisos, alleged and admit- 
ted and indeed well understood to import an exception of the 
:ity of Erie from the operation of these clauses, render them un- 
constitutional and void, as local and special legislation. Under 
the decision in Com. vs. Heller, supra, however, this result can- 
not be conceded. The Act 23 May, 1889, P. L. 277, in Art. XII, 
sec. 2 (p. 309), gave certain powers relative to water works, etc., 
to "any city which . . . has the title to any water . . . 
works by conveyance to the same in its corporate name." It 
was insisted that by this restriction, w f hich excluded the city of 
Erie, the enactment was rendered special and local and there- 
fore unconstitutional. But the Supreme Court declined so to 
hold. There seems to be no room for safe distinction between 
the question as there arising under the Act of 1889 and the ques- 
tion as here arising under the Act of 1913. In the former the 
exclusion of the city of Erie resulted from the description of the 
cities to which the statute was declared in terms to apply, upon 
the principle expressio unius est exclusio alterius. In the Act 
of 1913 the description of the cities subjected to the enactment 
is general, and the exclusion of cities wherein the title to the 
water works is in the commissioners and not in the city is added 
by way of proviso. If that exclusion were violative of any con- 
stitutional prohibition, it might be that, analogously to the rule 
applied in Sewickley vs. Sholes, 118 Pa. 165, the proviso would 
have to fall, leaving the enactment to stand as applicable to all 
the cities its language, without the proviso, would comprehend. 
If, however, that be not the correct view, then the effect of the 
Act of 1889 and that of the Act of 1913, to create the exclusion 
must be accepted as practically the same. Whether the exclusion 
of one city of the third class is found in a restricted description 
of the cities to be comprehended, or in a superadded exception 
to a general description, cannot be material. By the one 
method as by the other, the present operation of the statute is 
confined to cities of the third class holding title, etc., and for- 
bidden as to those not so holding. That is to say, special en- 
actments obtaining in the latter are preserved from repeal by 
the Act of 1913, just as by the Act of 1889. Under either, their 
continuance in force is not a ground for declaring the enactment 
void. 

The decision in Com. v. Heller, supra, also disposes of the 
contention that the Act 4 June, 1901, P..-L. 364, can be invoked 
as repealing that of 1865. It further settles that a direction such 
as found in the Act of 1913, Art. XXI, sec. 3, (p. 631), making- 
it the duty of the council forthwith to enact ordinances needful 
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to effectuate the provisions of the statute does not itself make 
mai^d story provisions couched in permissive phrase. But the 
decision settles still more. It settles that, whilst the Act of 1889 
did x^cDt repeal ipso f^cto the local Act of 1865, and at once put 
an e I-* cd to the office and authority under it of the Reading water 
con *^*-*x-x^issioners, yet it clothed the council with power to estab- 
lish, ^l n ew water department, and that, if and when they did so, 
the c^Kfiice and authority of the water commissioners under the 
Act: <2>f 1865 would be superseded and terminated. Obviously 
this x- oiling has an important bearing upon the effect of the Act 
oil^X3. If it were indispensable to a disposition of the present 
cas.^ -fc declare whether or not the latter Act repeals the Act 
°* ^ S €55, and without any action on the part of the city council 
e xtxx~k^ruishes the board of water commissioners and wipes out 
, the ^ A^vater deparement organized under the enactment and the 
or ciix-k ^mce of 1865, it might perhaps be possible to differentiate 
the^ ^Xct of 1913 from that of 1889 with respect to an apparent 
e S"i si stive intent upon this question, and to indicate a variety of 
^^t-ix-es peculiar to the Act of 1913 looking towards such re- 
"^^-1 • Thus it might be in point to refer to the repealing clause 
? ^^Xipressive of a distinct design to do away with local and spe- 
cial ^ nactments inconsistent with the Act of 1913, and to instance 
^ c >ne of the patent inconsistencies between it and the Act of 
. /~^* ^ the right given by the Act of 1913 to the city council to fix 
^ "Vvater rates, a right under the Act of 1865 resting with the 
^-"t^T commissioners, the city councils having the power only 
^* ^-ipprove or disapprove what the commissioners proposed: 
^ ct 1865, sec. 5. It might be further noted that the Act of 
. -*- ^ » in Art. VII, sec 1 (p. 594), establishes five departments, 
^^l^i an option to the city council to create a board of health, 
S^^erned by existing laws as to such and possibly having a 
sta.t vi S outside of the enumerated departments: Art. XI, p. 605; 
tha t the Act of 1913 very closely follows that of 1889 in respect 
°. ^he topics covered, their arrangement and the detailed pro- 
vl pions concerning them; but that, whilst the Act of 1889 con- 
^^^-d a separate article on the "water and lighting department," 
0l o-Ii c ities were authorized to establish, and lengthy and minute 
*? ^^isions as to its organization, regulation and operation, the 
^^ of 1913 omits all of this, and among the departments named 
^ s riot mention a department. of water. The conclusion would 
F^F^^x- to jj e on t h e surface that the Legislature did not intend 
, Cc> ritinue such a department, as a department, but to bring 
^^^nagement of the water works under the control of the city 
Urie ^l, to be assigned by it to one of the five specified depart - 
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ments. If so, its continuance as a separate department under 
the Act of 1865 and the preservation of that statute 
would necessarily have to be regarded as inconsistent 
with the provisions of the Act of 1913. Again it 
might be suggested that the manifest intent erf the 
latter enactment is to furnish for the creation and 
government of cities of the third class generally a complete 
system by way of substitute for the one previously existing, at 
least to the extent of its divergence from the same, and inci- 
dentally thereto to concentrate in the hands of the city council 
the direct and responsible control of all the agencies 
of the municipal government. Such an agency and 
nothing more has been the water department of the 
city of Reading as constituted under the Act of 1865; 
Cotnm's vs. Sewickley, 159 Pa. 194, 198; Frame vs. 
Felix, 167 id. 47, 52. Its further existence and operation 
under that statute would therefore appear incongruous with the 
very scheme and purpose of the Act of 1913. But whilst all 
these and possibly still other considerations might tend to the 
conclusion that the Act of 1865 was repealed by that of 1913, it 
is needless for the requirements of this case to give to the lat- 
ter statute any effect greater or more peremptory than that 
given by the Supreme Court to the Act of 1889 in Com, vs. Hel- 
ler, supra, the most conservative and restricted that can pos- 
sibly be given to the Act of 1913, — viz., treating its directions as 
facultative rather than imperative, the effect, not of directly and 
immediately repealing the Act of 1865, but of empowering the 
city council by ordinance to supersede the board of water com- 
missioners and take into its own hands the functions and the ad- 
ministration of the affairs previously committed to that body. 
That power having been exercised by the council, there seems 
to be no ground for doubting that the existence of the board of 
water commissioners under the Act and ordinance of 1865, and 
with it the office of the defendants, have come to an end, and 
that therefore the decision must be, as above indicated, in favor 
of the Commonwealth in this case and against the defendants. 

And now, Jan. 24, 1914, it is ordered that upon defendants* 
demurrer judgment be entered for the Commonwealth; that 
the defendants be and hereby are ousted and altogether exclud- 
ed from the office of commissioners of water for the city of Read- 
ing, and from the franchises, rights, privileges and powers 
thereof ; and that the Commonwealth recover costs from said 
defendants. 
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YOUSE vs. MCCARTHY et al. 

Real Estate— Injury by Pipe Line — Assignment for Benefit of 
Creditors— Grant by Assignee of Right in Real Estate. 

J, one of two assignees for benefit of creditors of Y, entered indi- 
vidually, in his own name, without the assent of his co-assignee or 
assignor, into a written agreement with M, granting to him the right 
to lay a double pipe line and telegraph line over the farm of Y for 
the sum of $65 and compensation for injury to crops. M had notice 
that the farm was not owned by J. The agreement was recorded and 
eventually assigned to the T Oil Co., which ran the pipe and tele- 
graph lines over the property. J received the $65, but nothing for 
injury to crops. At the time of the agreement, all Y's debts had been 
paid. The farm was not reconveyed to him until some time there- 
after, when a settlement was made between J and Y which was 
known by Y to include the $65. In a suit by Y against M and the 
oil company for damages to the farm the jury found a verdict in his 
favor for $1773. Defendant entered a rule for judgment n. o. v. 
Held, that plaintiff was entitled to recover and that the rule must 
be discharged. 

Same — Right of Equitable Owner to Sue. 

The owner of real estate who has not the actual possession nor 
the immediate right of possession, but only the reversion, had, at 
common law, an action on the case for damages to his reversionary 
interest, and has, under the statute, an action of trespass as a substi- 
tute for case. Where an assignee for the benefit of creditors has the 
legal title to real estate, but the assignment is virtually at an end by 
reason of the debts having been paid, the assignor's right to repos- 
sess the land has attached and he can maintain an action for its injury. 

Joinder of Defendants. 

While it is true that damages for a wrong done by a trespasser 
are not recoverable against his grantee, yet where it appears that the 
former acted practically as agent for the latter and that the fruits of 
ms acts were to be handed over to the latter and the whole consti- 
tuted one entire enterprise, a recovery can be had against both jointly. 

'^ttfication by Acceptance of Benefits— -Knowledge of Material Cir- 
cumstances. 

di It is a general rule that one who knowingly takes, directly or in- 

t ^^ ec tly f the benefit of a transaction which, as void or voidable, he has 

he» °£>tion of repudiating or assenting to, shall not afterwards be 

edS* 1 ^ to dis P ute it- Tnis is true, however, only where he has knowl- 

^ e of the material circumstances. 

In the Court of Common Pleas of Berks County. 

3NTo. 492, February Term, 1913. 

• -Assumpsit: Verdict for plaintiff; Rule by defendants for 

^i&rnent n . o. v. 

. H^umn & Schaeffer and Isaac Hiester for defendants and 

rule. 

"VV. K. Stevens and Walter S. Young for plaintiff. 
t j/y CDpinion by Endlich, P. J., January 24, 1914. — The plain- 
a Assigned his property, including a farm, to one Janson in 
^^"•^st, 1907, for benefit of creditors. They selected Randolph 
^U^flfer, Esq., as additional assignee. By June, 1908, all plain- 
ma ^ debts were paid out of proceeds of the personalty, except a 
I r^^age, which it was agreed on all hands not to pay off. With 
- ^tiff's assent, however, the farm continued in the hands of 



j-^-cssignees ^reany oi janson aione, Dy a ten; 

1909. In August 



t h Assignees (really of Janson alone, by a tenant onshares put 
r ^ by him) until its reconveyance in March, 
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1908, Janson, without previous knowledge of plaintiff or Stauf- 
fer, entered into a written agreement with McCarthy granting 
to him, his heirs, etc., the right to lay, maintain and operate a 
double line of pipes and a telegraph line over plaintiff's land, 
with privilege of ingress and egress, McCarthy to pay to Jan- 
son {65 and make compensation for injury to crops, etc. The 
agreement was in form the act of Janson individually, not join- 
ing his co-assignee, not mentioning plaintiff at all, speaking of 
the land as Janson's and signed by him without describing him 
as assignee or agent. McCarthy had actual notice of the fact 
that the land was not the property of Janson. The agreement 
was recorded in October, 1908, assigned to one Bedford in No- 
vember of that year, and to the Tuscarora Oil Co, in May, 1910. 
The sum of {65 was paid to Janson, but nothing for injury to 
crops, etc., except to the tenant for his share. Shortly after the 
reconveyance to plaintiff, a settlement was made between him 
and Janson including as an item of charge against the latter the 
sum of $65 above mentioned, and striking a balance of {18.53 
in favor of plaintiff. He accepted that balance from Janson 
with knowledge of the fact that the settlement included the {65; 
but it does not appear that he knew of the failure to compensate 
for the crops, etc. The pipe and telegraph lines are operated 
by the Oil Co. A bill in equity brought by plaintiff against the 
same defendants to restrain their operation, decree their re- 
moval and assess damages to plaintiff, was dismissed in this 
Court, without prejudice to plaintiff's right to proceed for 
damages at law; and that decree was affirmed in the Superior 
Court. Thereupon this action of trespass was brought, re- 
sulting in a verdict for plaintiff for $1,773.00. 

At the close of the trial the legal questions raised by de- 
fendants' points, all of which asked for binding instructions, were 
in effect set aside for consideration, in the event of a verdict for 
plaintiff, upon an application for judgment n. o. v. under Act 
22 Apr., 1905, P. L. 286. This application has since been made 
and is now to be passed upon. It is founded upon three grounds 
specified in defendants' points : (1) that plaintiff has shown no 
title enabling him to maintain this action, (2) that defendants are 
not jointly liable, and (3) that plaintiff ratified Janson's grant to 
McCarthy. Before descussing these propositions it may be 
noted that in Youse vs. McCarthv and Tusc. Oil Co., C. P. Berks 
Co., No. 1025 Equity Dock., 1910, reported in 4 Berks Co. L. J. 
32, 86, and on appeal in 51 Pa. Super. Ct. 306, the decision of the 
Superior Court approves, as the ground of the decree here made, 
the application of the doctrine of laches, without passing upon 
certain matters discussed in the decision of this Court, and of 
course does not declare the plaintiff entitled to recover at law, 
at all or in the manner or form in which he seeks to do so in 
this action, or against the defendants jointly. All the ques- 
tions above indicated are therefore still open. 
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(1) Can the plaintiff maintain this action in his own name? 

The rule is ancient and well settled that, in general, the 
party seeking redress must be the one legally entitled thereto: 
Frankem vs. Trimble's Heirs, 5 Pa. 520. Hence the assignees 
for benefit of creditors are proper plaintiffs for damages to the 
assigned estate: Sheerer' s Assignees vs. Lautzerheizer, 6 W. 
543; Burchard vs. Rees, 1 Wh. 377; McElrath vs. Kintzing, 5 
Pa. 336. Moreover, in the common law action of trespass, a 
remedy for injury to the possession, actual posesssion- or the 
right thereof at the time of the act complained of is an essential 
prerequisite to its maintenance: Ward vs. Taylor, 1 Pa. 238; 
Lewis vs. Carsaw, 15 id. 31; Weitzel vs. Marr, 46 id. 463; Dixon 
vs. Sew. Mach. Co., 128 id. 397. Nor as regards the statutory 
substitute (under the Practice Act of 1887) for that action, is 
that requirement dispensed with : Collins vs. Beatty, 148 Pa. 
65; Wilkinson vs. Connell, 158 id. 126; Busch vs. Calhoun, 14 
Pa. Super. Ct. 578. An owner, however, who has not the actual 
possession nor the immediate right of it, is not, with respect to 
an injury done to his estate, without redress. Being entitled to 
the reversion, he had at common law an action on the case for 
damages to his reversionary interest, and has, under the statute, 
an action of trespass as a substitute for case: Neely vs. McCor- 
mick, 25 Pa. 255; Kitchen vs. McCloskey, 150 id. 376; Yocum vs. 
Zahner, 162 id. 468. The declaration here filed shows that the 
action is what at common law would be case; for it not only 
asks to recover damages for permanent consequential injury: 
see Drew vs. Peer, 93 Pa. 234, 241, but it is averred that, "at 
the time and times of the occurrence of the matters hereinafter 
set forth, the said . . . land was, and now is, in the actual 
possession of a tenant." To be sure, when the pipe was laid, 
the poles put up, etc., the legal title to the farm was not in plain- 
tiff, but in his assignees. But even then, the purposes of the 
assignment for benefit of creditors having been accomplished, 
the plaintiff's right to repossess and control the land had at- 
tached: Webb vs. Dean, 21 Pa. 29; Potter & Page's Est., 54 
id. 465; Bole vs. McKelvy, 189 id. 505. rie was at all events its 
equitable owner; and it has been held, in Robb vs. Mann, 11 Pa. 
300, that one sustaining that relation to land, may maintain 
case against a wrong-doer for an injury done to it. It is true 
that in Demmy's App., 43 Pa. 155, 169, the propriety of regard- 
ing the plaintiff in Robb vs. Mann (a purchaser at an O. C. sale 
suing for an injury done between the date of the sale and that 
of its confirmation) an equitable owner was questioned, but not 
his right to sue if he was such: and in Hardenburg vs. Beecher, 
104 Pa. 20, 23, and Holmes' App., 108 id. 23, 27, Robb vs. Mann 
seems to be fully recognized. Under the latter case it is difficult 
to escape from the conclusion, that, plaintiff's equitable title 
having, by the subsequent reconveyance, become legally perfec- 
ed, he must be held capable of maintaining this action in hisown 
name, or to see in this point as made by defenadnts anything 
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but a technicality. The suggestion of their counsel that it in- 
volves something- more, since a suit in the name of the assignees 
might be met with proof of their conduct and actions, is answered 
by the circumstance that the defendants had all the benefit they 
desired of that defence. The fact of Janson's agreement to Mc- 
Carthy^ entry upon the land, the payment of $65 for it, and 
the inclusion of that sum in the settlement with plaintiff are in 
the case and made prominent by defendants in resisting the 
plaintiff's right to recover at all. Neither does the principle that 
damages done to a property do not follow a conveyance of the 
land : McFadden vs. Johnson, 72 Pa. 335 ; Warrell vs. R. R. 
Co., 130 id. 600; Linton vs. Armstrong, 29 Pa. Super. Ct. 172, 
appear to stand in the way. If plaintiff at the time of the injury 
to the land was the equitable owner of it, he was as such the 
owner also of the damages due for that injury. Whatever legal 
title thereto was in his assignees was held by them in trust for 
him, and that trust was executed and the right to demand those 
damages perfected in him by the reconveyance. The case is 
thus obviously distinguishable from one in which the grantee of 
land, injured before the grant, was at the time a stranger to it, 
to whom the personal claim of the owner would not pass witfo- 
out more. According to the Act of 1905 the judgment to be 
entered by the Court upon the whole record is "such judgment 
as should 1 -have been entered upon the evidence" at the trial. 
Under the circumstances pointed out, if the action ought to have 
been brought in the name of the assignees, the defect would 
seem to be a merely formal one, which, instead of requiring a 
peremptory direction of a verdict for defendants, would have 
been curable by amendment, and which therefore, for the pur- 
poses of this application, ought to- be treated as so removed: 
see Leckey vs. Bloser, 24 Pa. 401, 404; Robertson & Co. vs. 
Reed, 47 id. 115, 117; Xander vs. Com'th, 102 id. 434, 438. 

(2) Can the action be maintained against defendants jointly? 

The entry upon plaintiffs land, from Which the injury com- 
plained of resulted, was made by McCarthy, who assigned to 
Bedford, who in turn transferred to the Oil Co. now operating 
the pipe line, etc. It is laid down in 1 Chitty, Pldg, p. *100, that 
the assignee of an estate is not liable for an injury resulting from 
any wrongful act committed thereon before he came to the es- 
tate, though if he continue the nuisance he may be sued for 
such continuance. And so Prof. Ames, in his Lectures, p. 60, 
says that for a wrong done by a trespasser damages are not re- 
coverable against his grantee; and that doctrine is supported by 
Wilson vs. Barker, 4 Barnw. & Ad. 614, 24 E. C. L. 271, but 
with this qualification, that if the trespass was originally com- 
mitted for the use of the grantee the latter may be liable with 
the grantor. Entirely consistent with this rule and its qualifica- 
tion are the decisions in Minnich vs. Ry. Co., 203 Pa. 632, and 
Sturzebecker vs. Traction Co., 211 id. 156, relied upon by defend- 
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ants. If, therefore, there was, at the time of the entry, no con- 
nection between McCarthy and the Oil Co., it must be granted 
that they were not liable to suit jointly; that under the cases re- 
viewed in the decision last cited (at pp. 157-160) the defendants, 
in the absence of an amendment of the record, in a matter of 
more than mere form, were entitled to instructions binding the 
jury to render a verdict for defendants ; and that consequently, 
such instructions 'having been asked and declined, defendants 
are now entitled to judgment n. o. v. That they might waive 
their rights in these respects may, indeed, be conced- 
ed. But such waiver can hardly be claimed, under 
Ream vs. Harnish, 45 Pa. 376, upon the sole ground 
that they pleaded jointly. They pleaded "not guilty." 
Under the Practice Act of 1887 they had no other 
plea. Being charged in the declaration with joint 
liability, their plea was, of course, a denial of joint liability. 
And that is what, in this application, they insist upon. The 
other grounds of waiver found in Ream vs. Harnish, supra, 
are not found here. Now, there was not, at the trial of this 
casre, any testimony directly establishing McCarthy's agency for 
the Oil Co. in his performance of the acts complained of. Yet 
it must not be overlooked that in the equity case between the 
same parties, above referred to, stress is laid by the Superior 
Court (51 Pa. Super. Ct., at p. 313) upon the consideration that 
the work done by McCarthy upon plaintiff's land and subse- 
quently put into operation was contemplated, completed and 
put into operation "as a part ... of a larger system." 
That being so, (and it is not permissible to question it), and it 
being admitted that the Oil Co. has been and is operating the 
pipe line, etc., there seems to be no room for reasonably doubt- 
ing the connection between McCarthy and the Oil Co., no room 
for reasonably doubting that McCarthy's entry upon plaintiff's 
land and his construction of the pipe line, etc., and their subse- 
quent taking over by the Oil Co. through the in- 
termediate transfers to and by Bedford, together con- 
stituted one entire enterprise, each participating in it 
in turn, in pursuance and execution of a design en- 
tertained from the beginning and developing in 
successive stages, i. e., that McCarthy was, as it were, the ad- 
vance agent for the Oil Co., acting for it or its promoters, the 
fruits of his actions to be handed over to it whenever organized 
or ready to take charge, and actually so handed over. The ques- 
tion whether this inference was to be drawn might perhaps with 
propriety have been submitted to the jury. But that would be 
raised by an application for a new trial, not by one for judgment. 
Upon the latter, the view suggested brings the case within the 
qualification above mentioned of the doctrine that a trespasser's 
grantee is not jointly liable with him and permits the joinder of 
both in one action for damages. Indeed it brings it, if not with- 
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in the letter, yet squarely within the principle of the decision in 
Yealy vs. Fink, 43 Pa. 212, where, a causeway having been built 
at different times and by different parties, but in pursuance of a 
common design, it was held that the acts of one were the acts of 
all, and that a recovery might be had against them jointly. 

(3) Is the plaintiff to be treated as having ratified the grant 
to McCarthy of the right to lay the pipe, etc.? 

Janson undertook to grant him that right. That Janson had 
no authority to do so, that his grant was ineffectual, that Mc- 
Carthy and the Oil Co. had notice, actual or constructive, of its 
invalidity, all this is undisputed. Equally certain is it that Mc- 
Carthy paid Janson only the $65 stipulated for the right of way 
itself, and nothing for damages done to crops, etc., which was 
part of his undertaking. By reason, however, of the settle- 
ment between Janson and plaintiff, and the fact that the latter 
received and 1 accepted from Janson the balance found due there- 
upon, it is contended that he ratified Janson's grant to McCarthy 
and cannot now recover in this action. The verdict of the jury 
as recorded, interpreted in the light of the charge: see Mintzer 
vs. Hogg, 192 Pa. 13?, 144; Smith vs. Shields, 194 id. 635; 
Kaechele vs. Traction Co., 15 Pa. Super. Ct. 73, 76, and indeed 
the wording of the written verdict handed in by them and filed, 
if that can be looked at: see Dornick vs. Reichenback, 10 S. & 
R. 84; Walters vs. Junkin, 16 id. 414, 415; Rees vs. Stille, 38 Pa. 
138, 146; Haycock vs. Greup, 57 id. 438, 442; Henning vs. Keip- 
er, 37 Pa. Super. Ct. 488, ascertained that the plaintiffs injury 
amounted to $1,838, ($1,763 to the land and $75 to crops, etc.), 
reduced to $1,773 by crediting the sum of $65 as paid to him. 
The defendants' proposition, baldly stated, then is, that the 
' plaintiff's acceptance of the balance of $18.53 upon a settlement, 
of transactions involving several thousand dollars, one item 
thereof being the $65, must be held as a matter of inexorable 
law to have confirmed the transfer, for that sum, of a right in 
his land which was in reality at the time worth $1,763. It would 
seem that what is termed 1 in Evans vs. See, 23 Pa. 88, 91. "a 
clear dictate of natural justice'' makes against this proposition; 
and where such is the case, it is there intimated that it is need- 
ful to look into the reasons assigned in support of it. 

There is no question about the general rule that one who 
knowingly takes, directly or indirectly, the benefit of a transac- 
tion which, as void or voidable, he has the option of repudiating 
or assenting to, shall not afterwards be heard to dispute it. The 
point is whether that is an invariable rule of law controlling 
under all circumstances, or whether, in its bearing upon the 
facts of this case, it is one whose application or non-application 
is determined by equitable principles and considerations. The 
defendants in effect insist that the operation of the rule, alike at 
law and in equity, is to establish the transaction by ratification, 
or confirmation, regardless of whether or not the person setting 
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it up believed or was justified in believing in its validity. The 
decision in Grove vs. Hodges, 55 Pa. 504, (see p. 517), is au- 
thority for holding that a contract made ultra vires by an agent 
in the name of his principal is ratified at law by the latter's ac- 
ceptance of its benefits. But here the contract was made by 
Janson in his own name, describing the property to be affected 
as his own, and in no way referring to the plaintiff as concerned 
with it. A ratification of such a contract by plaintiff's acts in 
pais, as a contract of his, necessarily involves, as a preliminary 
requisite, its virtual reformation to conform to the alleged in- 
tent of the parties so as to make it in terms a contract under- 
taking to bind the plaintiff in respect to land of his, and there- 
fore needs the aid of a chancellor. The doctrine that a power 
may be exerecised without referring to it cannot dispense with 
this aid ; for Janson had no power to grant what he assumed 
to grant. Limited as it is by its express terms, the decision in 
Grove vs. Hodges implicitly makes against the defendants' con* 
tention in this case, and perhaps eliminates, for present pur- 
poses, all those in which property having been sold as that of 
such and such a party, the latter's acceptance of the fruits of 
the sale has been held to forbid his impeachment of its efficacy 
to pass his title. But when we come to interrogate other de- 
cisions as to the nature of that rule, there remains little room 
for doubt upon it. In Adlum vs. Yard, 1 R. 163, 171, a case in 
which creditors, who had accepted a dividend under an assign- 
ment voidable by them under the statute, sought to set it aside, 
Mr. Chief Justice Gibson, after intimating that the claim of con- 
firmation by their act could not be resisted on the ground of 
absence of consideration because the acceptance of the dividend 
constituted "a new and perfect consideration, " declares that the 
question is not one of confirmation, but of election, which, of 
course, is an equitable ground operating by way of estoppel. 
In Garrett vs. Gonter, 42 Pa. 143, 146, the case of a forgery 
claimed to have been ratified by acts in pais, it was said that the 
question was not one of ratification, strictly speaking, relating 
back and validating prior acts, but of adoption, again an equit- 
able ground. Maple vs. Kussart, 53 Pa. 348, puts the rule upon 
the principle that a man shall not be permitted to have the price 
of land and at the same time retain the land itself, as do also 
Furness vs. Ewing, 2 Pa. 479, Huckenstein vs. Kelly, 139 id. 
198, and Jacoby vs. M'cMahon, 174 id. 136. All these cases, 
expressly or implicitly, build, in this respect, upon Wilson 
vs. Bigger, 7 W. &*S. Ill, which (see pp. 126-127) pro- 
nounces that principle to be one of morals, i. e., of 
equity. Such, in Huckenstein vs. Kelly, supra, at p. 
201, it is declared to be ; and, again, in Smith vs. 
Warden,, 19 Pa. 424, 430, it, is distinctly said that the receipt 
of purchase money, etc., touches the owner's conscience and 
therefore binds him, clearly a resort to equity. That when de- 
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cisions speak of it as a ratification they mean nothing different 
is shown by the phraseology employed in Duncan vs. Hartman, 
143 Pa. 595, 606, where it is said to operate as a "ratification by 
estoppel." Nor must it be overlooked that in such cases as 
Gardner vs. Sisk, 54 Pa. 506; Huckenstein vs. Kelly, supra; 
Henry vs. McClellan, 146 Pa* 34, its operation was denied on 
grounds which are referable to equity. It seems hardly needful 
farther to multiply authorities. Those cited are sufficient to in- 
dicate that, in claiming a validation by plaintiff of Janson's grant 
to McCarthy as affecting the plaintiff, defendants are really ap- 
pealing to equity to reconstruct the grant itself so as to name 
plaintiff as a party to it, and thereupon to declare him estopped 
by his actions in pais from disputing its obligation upon him. 
Beyond that it is not necessary to go in this case, nor intended 
to go. But what standing have defendants to make their appeal 
to a court of equity? Both in Wilson vs. Bigger, supra, and still 
more pointedly in Smith vs. Warden, supra, the purchaser's 
understanding that he was getting a good title is adverted to as 
an element in the rule. It is only a party who was mistaken or 
misled that can plead an estoppel in equity : Schwa'b vs. Edge, 
214 Pa. 502. Here the defendants knew that the land was not 
Janson's. Being under a duty of inquiry : Maul vs. Rider, 59 Pa. 
167, 171; R. R. Co. vs. Pa. Co., 222 id. 573, 585, they were bound 
to know that Janson had no power by virtue of any relation he 
bore to the land to burden it with a permanent servitude in flheir 
favor, and that plaintiff was the party to be dealt with if any 
rights were to be acquired in the land. They chose, instead, to 
deal with Janson, ignoring plaintiff altogether, even in the form 
of the contract and the description of the land. And such as it 
was, they never performed the whole of their obligation under 
it. They paid Janson $65 for the two lines of pipe as stipulated; 
but they made no compensation to him for injury to crops a& 
they had agreed to do. Whether plaintiff knew this when he ac- 
cepted the balance found due him upon the settlement with Jan- 
son does not appear by any testimony that has been pointed out 
or noticed in the review of this record ; and if it be a fact that he 
knew, defendants cannot have the benefit of it, unproven, the 
same as if it had been proven: R. R. Co. vs. Nav. Co., 167 Pa. 
576, 581. A party, however, cannot be bound by either ratifica- 
tion or estopped unless his act relied on to create the one or the 
other was done with knowledge of the material circumstances: 
Tanney vs. Tanney, 1 59 Pa. 277. In view of all these consider- 
ations, peculiar to this case and differentiating it from others, it 
would seem to be against equity to apply to it the rule invoked 
by defendants, and equity is part of our law. 

The conclusion from what has been said is that the defend- 
ants are not entitled on the grounds advanced by them to the 
judgment they seek, and therefore — 

The rule to show cause is discharged. 
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YOUSE vs. JANSON and STAUFFER. 

Assignments for Benefit of Creditors — Equity — Accounting by Assignee. 

The first and fundamental question to be determined in a bill in 
equity for an accounting is whether the evidence clearly shows? the^ 
defendant to have in his hands money or property to which the plain- 
tiff is entitled. Where, therefore, from the evidence offered at the trial 
no positive or clear inference of such a fact can be drawn, the bill 
should be dismissed. 

Joint Defendants — Misjoinder — Demurrer. 

Y filed a bill in equity for an accounting, against A and B, co- 
assignees of Y. There was no allegation that B had handled any of the 
money of the assigned estate, it being admitted that A had received 
and disbursed all monies. B demurred on the ground that he was 
improperly joined as party defendant. Held: That the demurrer must 
be sustained and that the plaintiff's bill should be dismissed as 
against B. 

Settlement Between Assignee and Assignor. 

Where, in an assigned estate, the assignee pays all debts against 
the estate out of proceeds of the property and thereafter, without filing 
an account in court makes a settlement with his assignor, at which 
time an account is stated by him, and all papers and vouchers are 
produced, and the settlement is entirely fair and designed to be final, 
the assignor cannot thereafter ask to have the reckoning reopened 
and his assignee put to the necessity of rendering an account, since 
by his own actions he has waived a formal accounting in court. 

In the Court of Common Pleas of Berks County : In Equity. 

No. 1088 Equity Docket, 1912. 

Bill for accounting by assignee. 

Walter S. Young and W. K. Stevens for plaintiff. 

Thomas K. Leidy for defendant, Janson. 

Randolph Stauifer, p. p. 

Opinion by Endlich, P. J., Jan. 24, 1914. — 

I. FINDINGS OF FACT. 

1. The plaintiff, being the owner in fee of a certain farm in 
Washington Township, Berks County, of about 100 acres, on 
Aug. 5, 1907, conveyed the same, together with his personal 
property, in trust for benefit of creditors, to Francis S. Janson, 
who, on Aug. 21, 1907, transferred an undivided interest in the 
same to Randolph Stauffer, Esq., selected additional assignee 
by creditors : both conveyances being duly recorded. 

2. The inventory and appraisement filed under the assign- 
ment declared the value of the personalty to be $2,505.83 (an 
error in the addition of the items reducing this amount by 
$38.02), and that of the realty $5,060.00. The schedule of debts 
filed enumerated unsecured liabilities to the aggregate of 
$730.83, a mortgage debt of $1,000 and a dower charge of 
$3,333.33 payable upon the death of the doweress. 

3. The sales of the personalty realized considerably less 
than the appraisement, while the claims against the estate 
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ran beyond the sum indicated in the schedule of debts. On 
the other hand, there were additional sums to the amount of 
several hundred dollars received from the proceeds of the 
farm, which was leased to a tenant on shares. 

4. The entire management of the estate was in the hands 
of Janson, who received and disbursed all the moneys coming 
in and going out in connection therewith. (Stauffer received 
and disbursed no money belonging to it, as is conceded by 
plaintiff's bill, to which Stauffer has for that reason demurred.) 

5. Tn his management of the trust Janson was neglectful 
of methods calculated to facilitate a ready, precise and clear 
accounting. He deposited money of his own in the estate 
account when needed to make payments out of it, partially 
reimbursing himself by drawing upon that account for sums 
payable by him individually, and in several instances drew and 
had cashed checks payable to himself and used the money in 
making cash payments for the benefit of the estate. 

6. From first to last the amount of his own money put by 
Janson into the estate and not drawn out again by him for his 
own purposes foots up just about $1,000, as the equivalent of 
which he now holds the $1,000 mortgage above referred to, 
assigned to him under the following circumstances : In April, 
1908, there were checks outstanding against the estate account 
approximately $1,000 in excess of the balance available, and 
other claims were being urged, including the mortgage. It 
seems to have been apparent to all concerned that, if the 
necessity of a sale of the farm were to be avoided, Janson 
would be obliged to put into the estate considerable money of 
his own, and with a view to enabling him to do so with safety 
to himself, it was, upon consultation with counsel and plaintiff, 
and with the latter's full knowledge and assent manifested in 
writing, agreed that the mortgage should not be extinguished, 
but assigned to Janson. This settled, he provided for payment 
of the outstanding checks with funds of his own, but subse- 
quently paid for the mortgage in part with funds of the estate. 
The entire transaction, whilst awkwardly carried out on 
Janson's part and capable on its face of suggesting unfairness, 
was in truth honest and in substantial accord with the under- 
standing to which plaintiff was a party. The mortgage, in 
Janson's hands, represents, and is held by him as security for 
or repayment of, advances made by him from time to time to 
the assigned estate, aggregating the sum for which the mort- 
gage calls. 

7. Upon the termination of his relation to the plaintiff's 
estate, Janson filed no account of his administration of it. But 
shortly after the reconveyance of the farm to plaintiff, which 
with his assent and at his instance was delayed until March, 
1909 (although, with the exception, as above stated, of the 



Digit 



zed by G00gle 



BERKS COUNTY LAW JOURNAL. 175 

mortgage, the debts had all been paid out of the personalty 
by June, 1908), Janson and plaintiff met together to adjust the 
accounts between them, and with all the papers and vouchers 
before them made a full settlement, informal but comprehen- 
sive and mutually satisfactory and agreed to as final by both. 
It showed a balance due by Janson to plaintiff of $18.53, of 
which he accepted payment. 

8. There is no proof of unfairness, misrepresentation or con- 
cealment, or of the omission of anything received by Janson 
and as such chargeable against him, to "invalidate' the settle- 
ment arrived at and consummated as above stated. On the 
contrary the evidence indicates that Janson, charged with all 
he has been shown to have been liable for as received by him, 
and credited with his disbursements, compensation, etc., would 
probably be entitled to a small balance from plaintiff, rather 
than indebted to him, substantially as shown by the account 
exhibited by him in connection with his answer. 

IT. DISCUSS [OX. 

This being a bill for an accounting, the first and fundamental 
question to be determined is whether the evidence clearly, 
shows the defendants or either of them to have in their or his 
hands monev or property to which the plaintiff is entitled : R. 
R. Co. vs. Casey, 26 Pa. 287 ; Dampf's App., 106 id. 72. Re- 
garding the defendant, Stauffer, there is neither allegation nor 
proof to that effect. As to the other defendant, Janson, the 
allegation is made in the bill and denied in the answer, it being 
indeed, both averred and admitted that all moneys belonging 
to the estate assigned by plaintiff were received and disbursed 
solely by Janson. It is thus apparent that Stauffer is entitled " 
upon his demurrer to have the bill dismissed as to him, and 
that the issue of fact tried and to be decided is one between 
plaintiff and Janson alone. 

A particularizing discussion of the evidence, with its mass 
of items and figures, of their relevancy and probative bearing 
in detail, and of the divergent calculations made up by counsel 
upon the basis of them, would lead to a length quite dispro- 
portionate to the merits and real demands of this case. The 
only possible result 6f such a discussion would be to emphasize 
the conclusion that, upon the evidence submitted, no positive 
or clear inference can be predicated of the existence of the 
essential and preliminary fact above referred to, and that the 
Findings formulated go as far and are as precise as the testi- 
mony warrants. -It is, therefore, enough at this time to say 
that a painstaking review of the entire record, with the aid 
of the arguments submitted orally and in writing, does not 
sustain, as made out with any reasonable degree of certainty, 
the allegation that Janson has in his hands any money or 
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property to which plaintiff is entitled, and to indicate briefly 
and in general terras the substance of what, affirmatively and 
negatively, constitutes the fatal weakness of plaintiff's case. 

That the proceeds of the sales of personalty fell short of the 
amount of the appraisement by something between $700 and 
$800 is established by the vendue li$ts whose integrity has not 
been successfully assailed, and which account for all the ar- 
ticles, except a few incapable of identification, probably in- 
cluded under some other description or used or left on the 
farm, and as a wiiole representing so trifling an amount as to 
be negligible. To overcome this persuasive evidence, it is of 
course impossible to accept the vague recollections of certain 
witnesses of their mere impression that the sales realized 
considerably more, or the testimony of the plaintiff and his 
wife of admissions to that effect by Janson, in themselves 
improbable, expressly denied by him, and at all events in- 
conclusive. 

With regard to Janson's credits and disbursements (the 
legitimacy of none of which is impeached), it is enough to 
say that plaintiff was free to call for vouchers for any item of 
credit claimed by Janson, that he called for a number of such 
vouchers on the trial, and that they were duly produced ; so 
that in this respect no liability has been fastened upon Janson. 

On the mortgage transaction the plaintiff's position is not 
at all sustainable. Whatever allegations or semblances of 
unfair dealing on Janson's part in that connection appear in 
the bill or evidence, are met, not only by disinterested testi- 
mony affirming the entire openness of fhe arrangement and 
plaintiff's full knowledge of its nature and essential details, 
but by his own written declaration of his understanding of and 
assent to it in advance of its consummation. The only feature 
of. it suggestive of suspicion and calling for explanation is the 
manner in which payment for the assignment of the mortgage 
was made by Janson. He did pay for it in part out of the 
estate account. But this is offset by the fact that out of his 
own pocket «he put into the estate and disbursed for its benefit 
various sums the aggregate of which left the estate indebted 
to him in the exact amount of the mortgage. Thus in effect 
he paid for the mortgage with his owa money. The trans- 
action is fully explained by what is stated in the 6th Finding, 
which leaves the plaintiff nothing to stand upon as a ground 
for calling Janson to account about this matter. 

And finally, if in any of the particulars referred to the 
evidence could be deemed sufficient to show that something 
was due by Janson to plaintiff at the termination of their 
relations, such inquiry and a decree upon the basis of it for an 
accounting are effectually precluded by the settlement made 
between the parties themselves in 1009. It may be true enough 
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that Janson's failure to file an account of. his trust in the 
usual and orderly way was a mistake and an irregularity. But, 
the assignor's debts having all been paid (except by agreement 
the mortgage of $1,000), the matter of accounting was one 
between plaintiff and Janson, with which no one else was really 
concerned. It was lawful for them to get together and settle 
their affairs between them, plaintiff thereby waiving a formal 
accounting in court. That this was done; that the parties 
when they got together for settlement had all the papers and 
vouchers before them ; that the whole business, including the 
receipts from farm produce and from the sale of articles cov- 
ered by plaintiff's exemption, was canvassed and embraced in 
the settlement ; that it was, however informally arrived at, yet 
mutual and entirely above board and fair and designed to be 
final — all this appears by testimony which is both credible and 
substantially uncontradicted, and no item properly chargeable 
against Janson as received by him is shown to have been 
omitted. It is equally certain that plaintiff accepted payment 
of the balance found coming to him from Janson upon that 
settlement. Under these circumstances, it needs no citation 
of authorities to show that the plaintiff cannot ask to have the 
reckoning reopened now and his assignee put to the necessity 
of rendering an account which by this time it has become 
impossible for him to state with accuracy. Certainly there is 
nothing to the contrary in the ruling in Spangler vs. Springer, 
22 Pa. 454, and McGinn vs. Benner, 180 id. 396, and similar 
cases. 

The result is that the plaintiff's bill should be dismissed, of 
course at his costs. 

III.' CONCLUSIONS. 

A — The issue of fact made by the pleadings and tried in this 
case being between plaintiff and Janson alone, and there 'being 
no satisfactory proof that Janson has in his hands any money 
or property to which plaintiff is entitled, the latter cannot be 
held to have any right to a decree for an accounting by Janson. 

B— The settlement made between plaintiff and Janson in 
1909 is at all events decisive against plaintiff's right in this 
proceeding to call upon Janson for an accounting. 

C — The demurrer filed by Stauffer is to be sustained as 
admitted by plaintiff, and thereupon, as to both defendants, the 
plaintiff's bill is to be dismissed with costs. 

And now, Jan. 24, 1914, the prothonotary is directed to enter 
a decree nisi in accordance with the foregoing decision, and 
forthwith to give notice thereof to the parties or their counsel 
t of record, sec. reg. 
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FOLKMAN vs. LAUER. 

New Trial — Province of Court and Jury — Inadequacy of Verdict. 

In a suit for damages for personal injuries, the jury must de- 
termine what is compensation for physical injuries and suffering:, and 
the Court, in its discretion, controls only verdicts extremely inade- 
quate or grossly excessive. Where, therefore, the plaintiff is awarded 
$5,622 by the jury, and the testimony shows that the total expense 
incurred by him by reason of the accident was $930; that his serv- 
ices were fairly worth $25.00 a week before the accident; and that he 
was totally incapacitated for upwards of six months, and partially 
until the time of the trial: the verdict is not so palpably inadequate 
as to warrant the Court in granting a new trial. 

Judgment n. o. v. — Contradictory Evidence. 

Where there is a conflict of evidence upon a matter material to 
the issue, the decision is for the jury, and binding instructions can- 
not be given, nor judgment n. o. v. granted thereafter. 

In the Court of Common Pleas of Berks County. 

No. 36 November Term, 1911. 

Verdict for plaintiff: Rule by plaintiff for new trial: 
Rule by defendant for judgment n. o. v. 

C. H. Ruhl for plaintiff. 

H. P. Keiser and Jos. R. Dickinson for defendant. 

Opinion by Wagner, J., January 24, 1914. — Plaintiff was 
one of the persons injured in the collapse of the pavilion in 
Lauer's Park on July 4th, 1911. The jury rendered a verdict 
in his favor for $5,622. He asks for a new trial and assigns 
as the sole reason that 

"The verdict is contrary to the evidence, in that the dam- 
ages allowed are grossly inadequate to compensate the plain- 
tiff for the loss and injuries sustained." 

The uncontradicted testimony is that the total amount of 
expenses incurred by this plaintiff by reason of the accident is 
$930. Deducting this from the amount of the verdict, leaves 
$4,692 as compensation for the elements of damage for past 
and future loss of earning power and for pain, suffering and 
inconvenience endured in the past and likely to be endured 
in the future. 

Plaintiff had been engaged in the millinery and ladies' 
furnishing business on Penn Street for a period of seventeen 
years prior to the time of the accident. He testified that his 
services in connection therewith were fairly worth $25 a week. 

The testimony shows that his services in connection with 
his business consisted largely in the management thereof and 
would be classed as mental services. For fourteen weeks 
after the accident, plaintiff was confined to the hospital, and 
for two months thereafter, whilst at his home, was obliged 
to constantly h^ve an attendant. ' . 

Assuming that for the first si* -months' he was entirely in- 
capacitated and also that the jury accepted his testimony that 
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his earning capacity was $25 a week, the loss of earning power 
during this time would then amount to $600. This leaves 
$4,092 as compensation for past and future loss of earning 
power, dating from six months after the accident, and for all 
past and future inconvenience, pain and suffering. Plain- 
tiff testified that he had been entirely incapacitated from 
doing any business from the time of the accident up to the 
time of the trial. The credibility of this was for the jury. His 
own testimony is that during the period of time from six 
months after the injury up to the time that he sold out his 
business, which was about two weeks before the trial, that he 
was able, at the beginning of said period, at least occasion- 
ally, and towards the latter part almost daily, to go to his 
place of business. His testimony therefor that his earning 
power was totally destroyed for the whole time must be taken 
in connection with all the circumstances of the case, his own 
testimony as to what he actually did when he got to the store, 
the inferences that can justly be drawn therefrom, and the 
x character of the work which represented his earning capacity. 
He gave as one of the reasons why he was not able to attend 
to his business that his mouth was not in a conditiqn to talk 
to the people when they came to the store. It was for the 
jury to determine the weight to be given to this reason from 
their personal observation of the clearness with which he was 
able to speak when he gave his evidence in this case. He 
testified that he knew what his receipts in his business were 
from day to day; that he signed all checks; that at least at 
some times when the salesmen came in he would, in connec- 
tion with the others in his store, pass his judgment on the 
goods to be bought, and that latterly, when he was in the 
store, he placed his opinion on the goods to be purchased. In 
view of this, the jury would hardly agree with plaintiff's con- 
tention that there was a total loss of earning power. It was 
also for them to determine the extent of that loss of earning 
power. The elements of damage, that is, compensation for 
loss of earning power accruing for at least this period of time 
after the six months, and compensation for pain, suffering 
and inconvenience are, to a certain extent, conjectural, and 
must be determined by the jury. What was said in Wood- 
ward v. Traction Co., 17 Pa. Sup. Ct. 576, on page 580, a case 
of damages for personal injuries, applies with equal force here: 
"The tribunal which has long and satisfactorily passed upon 
such matters is the jury. The amounts recovered in the num- 
berless cases are as various as the constituents of the tribunals 
themselves, which convene for the particular cases and then 
disappear. No one has found a satisfactory substitute for this 
method of assessing damages." Also on page 581: "There 
is no standard by which to measure compensation for physical 
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. i 

injury and suffering. The jury must determine what is com- 
pensation. The Court below in its discretion controls only 
verdicts extremely inadequate or grossly excessive." See also 
Chestnut v. Autocar Co.fl>3 Pa. Sup. Ct. 1. 

Whilst we, as the Court, might have found for greater 
damages than the jury did, yet this is no ground to set the 
verdict aside and grant a new trial. As is stated in 29 Cyc, 
page 849 : "In actions in which there is no definite measure 
of damages, and especially in actions for injury to the person, 
the inadequacy of the recovery must be very apparent to jus- 
tify the allowance of a new trial. It is not sufficient that the 
judge favored a large verdict." 

The amount awarded in this case is not a nominal, but a 
substantial sum, and not such as is plainly absurd. There is 
nothing in this case to in the least degree indicate that the 
jury was influenced by partiality, passion or prejudice in ar- 
riving at its conclusions. Neither can we conceive, in view 
of the plain charge upon the question of the different elements 
of damage, and of which charge plaintiff does not complain, 
that there was any misconception in their minds as to the true 
rules to be applied to the evidence in arriving at a proper de- 
termination of the question of damages. Everything points 
to the contrary, that is, that the jury arrived at its verdict only 
after a calm and deliberate consideration of the testimony, 
with a full understanding of the various elements for which 
damages were to be allowed. We do not feel that there is 
such an inadequacy in this verdict as to warrant the granting 
of a new trial upon this ground. 

The defendant has filed a rule for judgment n. o. v. He 
claims that the case should not have been submitted to the 
jury. The facts of this case, as shown by the evidence, are 
the same as those in Kane v. Lauef, 5 Berks Co. L. J., 38, 52 
Pa. Sup. Ct. 467. In that case the Superior Court, on page 
473, say: "The case therefore turned on the question of fact 
as to the condition of the grandstand before the lease was 
made and the knowledge or means of knowledge which the 
owner had with reference to its condition. The evidence was 
somewhat conflicting on this subject, but the jury accepted 
the statements of the plaintiff's witnesses ; and with that con- 
clusion we have nothing to do, for there was evidence which 
necessarily carried the case to the jury. The lease was exe- 
cuted on May 22, 1911, and the accident occurred on July 4 
following. The jury alone could say whether the rotten con- 
dition of the posts shown by some of the plaintiff's witnesses 
had developed after the tenants took possession." 

Plaintiff's rule for new trial is discharged, as is also de- 
fendant's rule for judgment n. o. v. 
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DE FRANE'S ESTATE. 

Decedents' Estates — Presumption of Death from Absence for Seven 
Years — Distribution Without Security. 

Letters of administration were issued in 1906 upon the estate of 
decedent, who was presumed to be dead because of absence for more 
than seven years. The estate was distributed to the "widow" and 
children, provided they furnished refunding: bonds. This they failed 
to do and the administratrix held the money and paid the net income 
to the distributees. In 1912, the "widow" and children presented their 
petition, showing that decedent had not been heard from since 1889, 
and asked for the distribution of the principal upon their giving' their 
own bonds. Held: Refusing the petition* that security should be re- 
quired until something more than a bare presumption of death could 
be shown. 

In the Orphans' Court of Berks County. 

Petition for distribution to heirs without security. 

Charles William Matten for petitioners. 

Opinion by Bushong, P. J., January 26, 1914. — A petition 
has been presented to the court setting forth that letters of 
administration were issued on the estate of Benjamin De 
Frane on September 7, 1906, to Sybilla De Frane, in accord- 
ance with the Act of June 24, 1885, P. L. 155, providing for 
letters on the estate of any person supposed to be dead be- 
cause of absence of seven or more years; that on December 
12, 1906, the administratrix filed her account showing a bal- 
ance of $425.02, which was distributed to the "widow" and 
children of Benjamin De Frane by a decree dated February 
11, 1907; that the decree directed the accountant to require 
refunding bonds under Section 5 of the Act of 1885, before 
making a distribution, and in the absence of bonds, to hold 
the money in trust and pay the net income to the distributees ; 
that none of the distributees has furnished such a bond ; and 
that Benjamin De Frane has not been heard of since 1889. 
The prayer of the petition is that the administratrix be di- 
rected to make distribution of the principal to the distributees 
upon their giving their own bonds to refund the amounts in 
case Benjamin De Frane is still alive. The petition is joined 
in by all the distributees. 

All the provisions of the Act of 1885 must be strictly fol- 
lowed, McCann's Estate (1905), 14 D. R. 316, and conse- 
quently, under Section Five, the fund may not be distributed 
without the distributees giving bonds, unless they are enti- 
tled to it. 

In Morrison's Estate (1897), 183 Pa. 155, the Supreme 
Court sustained a finding by the lower court, of actual death, 
based upon an absence of over twenty years and the conse- 
quent common law presumption of death (see also Beck's Est. 
(1899), 16 Lane. L. Rev. 215). But this presumption is arti- 
ficial and for convenience, McCann's Est., supra, and is not 
conclusive. 
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The court feels that it is a safer practice not to rely solely 
upon such a presumption in determining who is entitled to a 
fund like the present one, and believes that bonds should be 
required until something more than a bare presumption of 
death can be shown. 

If the chances are very much against the supposed de- 
cedent's ever coming back, the distributees may be able to get 
some person to go on their refunding bonds, or the adminis- 
tratrix may, upon her own responsibility, make a distribution 
without requiring security. 

And now, January 26, 1914, the prayer of the petition is 
refused. 



SCHITLER'S ESTATE. 

Decedent's Estates— Illegitimacy of Claimant. 

C. claimed a distributive share in the estate of decedent, alleging 
that he was an illegitimate son of a daughter who predeceased the 
decedent. Held: That illegitimacy did not deprive him of his right to 
inherit from his mother, and, having proved that he was her son, her 
share of the estate should be awarded to him. 

In the Orphans' Court of Berks County. 

Claim of Chester L. Keller to a distributive share. 

John K. Hahn for claimant. 

Isaac Heister for the estate. 

Opinion by Budhong, P. J., January 30, 1914. — The de- 
cedent died on the 14th day of May, 1912, intestate and un- 
married, leaving to survive him the following issue, viz. : . 

Charles N. Schitler, a son; 

Eva A. Schitler, a daughter ; 

Mary A. Diehl, a daughter; 

Harry H. Schitler, a son; 

John B. Schitler, a son. 

The issue of William H. Schitler, a son who predeceased 
the decedent, viz. : 

a. Jennie N. Schitler, a granddaughter; 

b. Eva Lehmberg, a granddaughter; 

c. Sarah Simpson, a granddaughter; 

d. Anna Eberham, a granddaughter. 

There was also a daughter, Sallie, who left Reading in 
1892, which was at the same time that George D. Rapp, the 
liusband of Sallie's sister, Mary, deserted his wife and disap- 
peared; and one Chester L. Keller, of Ingleside, Ballard 
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County, Kentucky, by J. Phil Smith, his guardian ad litem, 
has presented a claim for a distributive share of the decedent's 
estate by virtue of his being the only child of decedent's said 
daughter, Sallie, who predeceased the decedent. 

Witnesses from Evansville, Indiana, testified that George 
D. "Keller" and Sallie, his reputed wife, lived there from 1892 
until 1897; that while there they had two children, a girl, Es- 
tella, who died very young, and Chester, a son, who was living 
and accompanied his parents when they left Evansville in 
189? ; that the person to the left on the photograph of two 
women, copies of which are attached to the depositions filed 
December 5, 1913, and January 8, 1914, is the Sallie "Keller" 
they knew; that the photograph on a button attached to the 
depositions of January 8, 1914, is that of the same Sallie "Kel- 
ler" ; that Sallie "Keller" said that her family lived in Penn- 
sylvania, that her father's name was Schitler, that he was well 
off financially, and that she had a sister, Mary. 

Witnesses from Paducah, Kentucky, testified that George 
D. "Keller" and his reputed wife, Sallie, lived there from 
1897 up to the time of SalhVs death, in 1900; that they had 
one child when they came to Paducah, in 1897, Chester, then 
about three years of age ; that the same Chester is now living 
at Ingleside, Ballard County, Kentucky ; that the photographs 
marked by red ink on Exhibit 2, attached to the depositions 
filed December 5, 1913, show the boy Chester as he appears 
now ; that Sallie said that she had had another child, Estella, 
who died while very young in Evansville ; that she had worked 
at dressmaking with her sister before she married "Keller"; 
that she was born in Berks County, Pennsylvania, was a 
daughter of Milton J. H. Schitler, and had a sister, Eva, and 
a sister, Mary. 

Some of these witnesses, on their first examination, iden- 
tified a photograph of Eva Schitler, a sister, as that of Sallie, 
but later declared the person on the left in the photograph of 
the two women, already referred to, to be Sallie. 

Practically all the witnesses from Kentucky and Indiana, 
in describing the Kellers, said that they spoke with a German 
decent. 

Two sisters of Rapp testified that he had, at times, used 
the name of Keller ; and one of them said that she had received 
letters from him from both Evansville and Paducah. 

Eva Schitler and Mary Diehl, sisters of Sallie, both de- 
clared that the person to the left on the photograph of two 
women to be their sister and that the photograph on the but- 
ton resembled her. The one sister, Eva, also testified that she 
and Sallie had worked at dressmaking before 1892, and Mary 
identified the photograph of George Rapp in the group as that 
pointed out by Chester Keller as his father, George Keller. 
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A number of the witnesses from the west, Kate Yoder, 
Rapp's sister, arid Eva Schitler, refer to a deformed ear and a 
missing ringer as characteristic of Rapp or Keller: 

Mary Diehl testified that the photographs attached to the 
depositions of December 5, 1913, and Marked Exhibits "A" to 
"J," were like those she at one time had in her possession, and 
it was testified that they came into Chester's possession from 
his mother. It was also shown that the photograph of Eva 
Schitler, marked Exhibit No. 1 in depositions of December 5, 
1913, was given by Sallie Keller to a Mrs. Thurman, of Pa- 
ducah. 

Certificates were put in ^evidence, showing the birth of 
Estella and Chester and the death of the former at Evansville, 
and also showing that Sallie's maiden name appears as 
Shatler. 

It should also be stated that the young man who appeared 
in court and said that he was Chester Keller, looked very 
much like the five photographs attached to the depositions of 
December 5, 1913. k 

George D. Rapp's wife, Mary, obtained a divorce from 
him in 1902. 

From this testimony the court finds that the claimant, 
Chester L. Keller, is the only living issue of Sallie Schitler, a 
daughter of the decedent, and that he is illegitimate, because 
his father, George D. Rapp, was married to another woman 
until after the death of Sallie in 1900. 

The fact of the illegitimacy does not deprive the child of 
his right to inherit from his mother in the circumstances: 
Umstead's Estate (1905), 31 Pa. C. C. 209; and, therefore, the 
distributive share of his mother will be given to him. 



DONALDSON, Receiver, vs. BOYER. 

Affidavits of Defense — Stock Subscriptions — Agency. 

Plaintiff, receiver of the C. Life Insurance Co., sued to recover the 
proportion demandable from defendant on his stock subscription, 
necessary to pay the organization expenses and wind up the affairs 
of the company. The declaration averred that the Reading Finance 
& Sec. Co. was the sole agent of the C. company to secure and accept 
subscriptions for its stock; that H. subscribed for a large block of 
stock of the C. Company through the R. Company, without paying 
therefor, for purposes of re-sale; that he transferred some of his 
stock to the defendant, who promised to pay the subscription price; 
that defendant was accepted by the R. Company as a subscriber 
in place of H. and gave his note for the unpaid price, payable to 
the R. company, agent. Defendant contended that he had not sub- 
scribed for the stock as an original subscriber, but had • bought it 
from H.; thai; no stock was issued to him; that he received no com- 
pensation; >that C. company had forfeited its rights and could not 
recoyer because it had not recorded its charter in the Recorder's 
Office of Berks County, failed to write insurance in one year of its 
incorporation; and that the plaintiff receiver was? not a holder of 
the instruments sued on in due course. Held: that these defenses were 
not sufficient. 
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In the Court of Common Pleas of Berks County. 

No. S5 May Term, 1913. 

Rule for judgment for want of sufficient affidavit of defense. 

Samuel E. Bertolet and W. Kerper Stevens for plaintiff 
and rule. 

Ira G. Kutz for defendant. 

Opinion by Endlich, P. J., February 2, 1914.— The de- 
fendant contends that this case is on all fours with 
Donaldson, Rec'r, v. Mabry, 5 Berks Co. L. J. 294, where a 
similar rule was discharged. The agreement between defend- 
ant and Harley recited in the declaration seems, indeed, to be 
Substantially the same in form as that set forth in the case 
mentioned. But it was there pointed out that the declaration 
contained no unequivocal allegation of Harley's agency for 
anyone in the transaction, and the notes given were payable to 
Harley. The transaction could therefore be treated only 
as a sale by Harley to Mabry, which involved no others as 
privy, and Mabry 's defense against Harley was all-sufficient. 
Here the declaration avers that the Reading Finance and Se- 
curities Co. was the sole agent of the Citizens' Life Ins. Co. to 
procure and accept subscriptions for its stock; that Harley, 
under his arrangement with the Finance and Securities Co., 
which is set out and bears that interpretation, was, virtually 
as its agent, selling the Insurance Co. stock subject to accept- 
ance of the purchasers by the company ; and that this was such 
a transaction, which, being accepted by the company, became in 
every sense a subscription by defendant to so and so many 
shares of the stock of the Insurance Co. at such and such a 
price — and this averment is further supported by the fact that 
defendant's note for the unpaid price of the stock was made 
payable to the Finance and Securities Co. Tlie legal principle 
involved in plaintiff's position, viz., that to the extent of the 
transfer from Harley to defendant the latter, expressly promis- 
ing, as here, to pay the subscription price remaining unpaid, is 
to be regarded, upon his acceptance by the company, as sub- 
stituted to the rights and obligations of Harley, and as sub- 
jected to the liabilities of an original subscriber, is sustained 
by the decision in Mining Co. v. Levy, 54 Pa. 227 (see p. 229). 
The affidavit of defence, as amended by the supplemental affi- 
davit, does not deny the facts alleged, as above indicated, in the 
declaration; and it should be remembered that the affidavit is 
made to the declaration, whose averments, not denied, must be 
taken to be admitted: Ashman v. Weigley, 148 Pa. 61, 63; 
Wanner v. Eman. Ch'ch, 174 id. 466, 470. It follows that this 
case is not ruled by the Mabry decision, but by totally different 
considerations applicable to original stock subscriptions. 
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What those considerations are and how they bear upon the 
other matters alleged in the defendant's affidavit has been fully 
passed upon in fhe various cases arising under this receiver- 
ship, beginning with Donaldson, Rec'r v. Rabenhold, 5 Berks 
Co. L. J. 282, and referring to the pertinent decisions, and need 
not be rediscussed. It is enough to say that it is not perceived 
how anything here averred by way of defense can stand in the 
way of judgment for plaintiff, or how therefore, consistently 
with the authorities which are binding upon us, this applica- 
tion can be refused.- It may be noted that there is no denial 
of the* averment of the declaration that the amount for which 
judgment is asked represents the proportion justly demandable 
from defendant by the plaintiff in order to wind up the affairs 
of the Insurance Co. in his hands as Receiver. 

The rule to show cause is made absolute. 



In Re AGUDAS NOSHIM Charter. 

Charters of the First Class — Married Women as Incorporators— Aot 
8 June, 1893 (P. Ii. 344.) 

The act of association for the purposes of incorporations involves 
contractual liabilties. Although at common law married women could 
not be incorporators, and there is no general statute expressly remov- 
ing this disability, yet the Married Woman's Act of 8 June, 1893, P. 
L. 344, enlarged their contractual capacity to such an extent that the 
former disability is removed as far as corporations of the second 
class, i. e. for profit, are concerned; and where the articles of associa- 
tion of a proposed corporation of the first class provide for the rais- 
ing of funds and acquisition of property, the membership in the cor- 
poration will carry with it an interest in any property accumulated. 
Such interest constitutes property under the broadest definition of the 
term and therefore married women should be allowed to become in- 
corporators. 

Married Women Incorporators as Guarantors or Sureties. 

In assuming to act with others as incorporators, a married woman 
cannot be said to become a guarantor or surety for another. Even if 
the liability of incorporators for expenses is to be deemed analagrous 
to that of partners, it has become settled in this state that a married 
woman may, consistently with the Act of 1893, assume the responsi- 
bilities of a partner. 

In the Court of Common Pleas of Berks County. 

No. 18 November Term, 1913. 

Charter application. , 

S. H. Hoverter for incorporators. 

Opinion by Endlich, P. J., February 2, 1914.— This is an 
application for a decree incorporating a society for the encour- 
agement of social intercourse among its members. It is to 
have no capital stock, and its revenues are to be raised by 
periodical membership dues. A number of the persons sign- 
ing the articles of association, i. e., as incorporators, are mar- 
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ried women. The question is whether they can be recognized 
as competent for that purpose. That at common law they 
could not be, requires no demonstration. That there is no 
statute expressly removing this disability, is equally certain. 
The Act 24 Feb., 1859, P. L. 78, authorized married women to 
act as corporators in any institution composed of women or 
under their management, for the care and education of chil- 
dren or the support of sick or indigent females. The Act 9 
Apr. 1879, P. L. 16, gave to married women the same authority 
as regards associations for purposes of learning, benevolence, 
charity or religion. And the Act 10 Apr. 1879, P. L. 16, enabled 
them to hold stock in building associations, which may pos- 
sibly be deemed to include the power to act as incorporators 
of such ; see the opinion of Mr. Attorney-General McCormick, 
in re Marr. Pers. Prop'y Act, 5 Distr. R. 742 (s. c. nom. Mar- 
ried Women Corporators, 18 Pa. C. C. Rep. 492). None of 
these enactments, however, reach this case. 

It is too manifest to call for the citation of authorities that 
the act of association for the purposes of incorporation, as well 
as the status of membership in a corporation, involves con- 
tractual liabilities. Accordingly, in First Independ. Ladies' 
Aid Soc'y, 1 Distr. R. 755, Judge Magee intimated, and no 
doubt accurately, that the disability of married women to be- 
came incorporators was essentially found in their disability 
to enter into binding contracts, and that a removal of that dis- 
ability would qualify them. Counsel for this application, there- 
fore, appeals to the Married Woman's Act 8 June 1893, P. L. 
344, ''enlarging her capacity to dispose of property, to sue and 
be sued and to make a last will," and giving her plenary power 
(with certain exceptions) in the acquisition, etc., of property 
and the making of contracts relative to the same, as implicitly 
giving the right here sought to be exercised. In New Cen- 
tury Club Society, 9 Pa. C. C. Rep. 355, Mr. Attorney-General 
Hensel had pronounced against any such result as flowing 
from the Married Woman's Act 3 June 1887, P. L. 332. That 
statute being superseded by the Act of 1893, under the latter, 
in re Marr. Pers. Prop'y Act, supra, it was decided by the same 
department, and is its view ever since, that the general powers 
there given confer the capacity denied under the enactment 
superseded. It ought to be observed that both of these opin- 
ions have reference to corporations of the second class, i. e., 
for profit. The acquisition of an interest in such would seem 
on its face to be an acquisition of property; and a contract 
looking towards that acquisition (as the contract of associa- 
tion may fairly be regarded) would thus fall squarely within 
the powers expressly granted by the Act of 1893. The ques- 
tion is perhaps not quite so plain where married women un- 
dertake to associate themselves together for the formation of 
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a corporation of the first class, not for profit, but, e. g., as here, 
for social objects. In such case what they aim at is, at least 
primarily, not the acquisition of property, in any form or sense, 
but the enjoyment of personal privileges which have no com- 
mercial or convertible value. As mere personal privileges 
they may not be property under any accepted legal meaning 
of the word : Kearns v. Howley, 188 Pa. 116, 121. But it is ap- 
parent from the articles of association, arid indeed from the 
declared objects and nature of the projected corporation, that 
it intends and will be obliged, in carrying out its design, to 
raise funds and acquire property. The enjoyment of the per- 
sonal privileges contemplated will necessarily involve the right 
to participate in the benefits derived from the collection and 
employment of those funds and in the use of the property 
acquired; and membership in the corporation will carry with 
it an interest, no doubt remote but nevertheless substantial, 
in any fund raised and any property accumulated. Such right 
and interest, however, constitute property under the broadest 
definition of the terms that may be gathered from the lan- 
guage of such cases as Waters v. Wolf, 162 Pa. 153, 168; 
Kearns v. Howley, ubi supra ; Purvis v. Brotherhood, 214 Pa. 
348, 357 ; and the Act of 1893 being an enabling and remedial 
statute, its language is entitled to the most liberal interpreta- 
tion : Pocono Ice Co. v. Am. Ice Co., 214 Pa. 640, 648. It would 
seem to follow that the undertaking implied in the association 
of persons for the forming of such a corporation and for mem- 
bership in it may properly be regarded as a contract for the 
acquisition, etc., of property and relative to the same within 
the Act of 1893. Neither cfan it be successfully objected that, 
in assuming to act with others as incorporator, a married 
woman does that which falls within the exception to her con- 
tracting power established by that statute, in forbidding her 
to become a guarantor or surety for another. Even if the 
liability of incorporators for expenses, etc., is to be deemed 
analogous to that of partners (which is the most that can be 
claimed as supporting the objection suggested), it has become 
settled in this state that a married woman may, consistently 
with the Act of 1893, assume the responsibilities of a partner : 
See Brooks v. Bank, 125 Pa. 394; Loeb v. Mellinger, 12 Pa. 
Super. Ct. 592. 

The conclusion is that the presence of married women 
among the signatories to these articles of association, and, it 
may be added, any provision for membership of such persons 
in the proposed corporation, present no obstacle to the grant- 
ing of the decree applied for; and, therefore, — 

Counsel may prepare and submit the proper decree of in- 
corporation. 
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NOLDE-and YO'COM vs. READING SANITARY REDUC- 

i . t;on co. 

Injunctlons^Kquity — Operation 0$ Reduction Plant as Constituting 
a Nuisance. 

Plaintiffs, who owned property and resided in a suburban district 
adjoining: defendant's reduction plant, filed a bill in equity to enjoin 
defendant's operations on the ground that they constituted a nuisance! 
The evidence showed that defendant received garbage and waste 
matter from the garbage collector of the city of Reading in pursuance 
of a contract between them, and manufactured therefrom fertilizers, 
greases and oil products, which it soldi; that it maintained upon its 
premises three reservoirs in which it stored for evaporation quantities 
of offensively odorous waste matter; that the plant and reservoirs 
emitted: smoke, steam, gases and» highly offensive stenches which were 
carried in the air to the residences of plaintiffs, requiring the doors 
and windows of their houses to be kept closed, causing nausea, head- 
aches and soreness of the throat and hose to members of their family, 
preventing sleep, and at times the eating of meals; that from the 
reservoirs quantities of liquid waste found their way upon the lands 
of one of the plaintiffs causing obnoxious smells, destroying crops, 
contaminating his well and penetrating into the cellar of a tenant 
house. Held; that the manner of defendant's operations caused a 
continuing nuisance and that an injunction should be issued against 
defendant 'to prevent it from carrying on its operations in such manner 
as to injure the plaintiffs. 

In the Court of Common Pleas of Berks County. in Equity. 
No, 1054 Equity Docket, 1911. 
Bill in equity for injunction to abate a nuisance. 
H. F. Kantner for plaintiffs. 
W. Kerper Stevens for defendant. 
Opinion by EndUch> P. J., February 2, 1914. 
I. FINDINGS OF FACT, 

1. Jacob Nolde, one of plaintiffs, is the owner of about 
25 acres of farm land in Cumru Township, Berks County, oc- 
cupied by a tenant, and of another tract upon which he has 
his summer residence; and H. Y. Yocom, the other plaintiff, 
is the owner of a property in the same township, upon, which' 
he 'permanently resides. '■■' : ; : -m • :i ,<r ' Jf ' 

2\ The Reading Sanitary Redaction <Dd/,' T de i rehdant- f ts ! J k 
corporation organized under the law'sof this State* frtr^ he^piir-* 
pose of manufacturing and selling fertilizers; greases; oi F'ptod- 
uets, glue, chemicals, acids and kindred product^ and carries 
on its. operations upon a tract of land either adjoining 6r nearby 
the respective properties of plaintiffs. i; '-:*, ., :;. - 

3. Defendant's operations consist it* the destruction of thfc 
garbage and offal collected in the qity of Reading .(.under an 
arrangement between defendant and one Adarns^wfro. has. a 
contract for the collection, etc.* of garbage with the city) and 
the manufacture therefrom of fertilizers, greases and oil prod- 
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ucts, which have a commercial use and value and are sold by 
defendant. 

4. Defendant maintains upon its premises three % reservoirs 
or pools, into which it pumps and in which it stores for evap- 
oration quantities of offensively odorous liquid waste matter, 
separated from the' garbage and offal treated in the reduction 
plant. 

5. From the hauling and presence on the.prerriises of 
garbage collected, from the process of its reduction in the re- 
duction plant, and from the reservoirs are emitted, and by the 
air-currents carried upon and over the plaintiffs' properties 
and about a mile around, smoke, steam, gases, vapors and 
stenches, Which are highly offensive to plaintiffs and other 
residents in the vicinity, requiring the doors and windows of 
their houses to be kept closed, causing nausea and vomiting, 
headache and soreness of throat and nose to members of their 
families, preventing sleep at night and at times the eating of 
meals. *•' ' 

6. From the reservoirs, moreover, by overflow and by 
seepage, quantities of the liquid waste there gathered have 
found and find their way upon and into the lands of Nolde, and 
by pumping are discharged by defendant into a water-course 
flowimr nearby, with the effect not only of causing obnoxious 
smells, but of in some instances coming upon and injuring and 
destroying crops and fruit trees on Nolde's land, contaminating 
and destroying his well, penetrating by percolation into the 
cellar of his tenant house and putting him to considerable ex- 
pense and trouble in obtaining a new water supply and remedy- 
ing some of the injuries enumerated. 

7. The conduct of defendant's operations as detailed ren- 
ders the properties of the plaintiffs undesirable for residential 
purposes, depreciates their values in the market and interferes 
with their rentableness. 

8. The neighborhood in which the plaintiffs' and the de- 
fendant's properties are located is a populous one, with about 
1,500 residents within a radius of a mile from defendant's 
operations... ,, ; . . 

9. For many years prior to the construction of defend- 
ant's pjant, approximately upon the site of it, there was a ren- 
dering establishment for dead animals and garbage collected in 
the surrounding district and the city of Reading, by what is 
known as the "Open Kettle Process" (a different and less 
modern method than that employed by defendant), and in con- 
nection therewith a tannery. The plaintiff Nolde acquired his 
property after, and the plaintiff Yocom built his house about 
the time when defendant's plant was constructed. 

]V). Some changes have lately been made in the machinery 
and appliances of defendant's plant, which represents a con- 
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siderable investment; but the annoyances, etc., to plaintiffs 
continue substantially as before. 

II. DISCUSSION. 

This case calls for no extended discussion. The facts rest 
in testimony which is virtually uncontradicted, and every legal 
question raised upon them is covered in the opinion adopted 
by the Supreme Court in Evans v. Fertiliz. Co., 160 Pa. 209. 
Conformably with the principles there approved, it cannot be 
doubted that the manner in which defendant has been carry- 
ing on its operations, and the results thereof as affecting the. 
plaintiffs, their families and their properties; justify them in 
complaining of the defendant as maintaining a nuisance and 
in invoking the aid of chancery to compel its discontinuance. 
The doctrine of Austin v. Converse, 219 Pa. 3, and similar 
cases, that, where the annoyance and discomfort engendered 
by a business are of a class incident to the neighborhood when 
the plaintiff went into it and not materially greater, there is no 
cause for an injunction, fails of applicability here. Whatever 
may have been in this vicinity before plaintiffs acquired or 
improved their properties, it is not shown that the operations 
now carried on by defendant are alike in character and the 
annoyances, etc., occasioned by them the same in kind or 
degree with what existed there before, Nor is there any room 
for applying the principle recognized in the decision in Fisher 
v. Reduction Co., 189 Pa. 419. It is well understood that, an 
injunction never being of right, but grantable only upon a 
broad view of the entire situation, a chancellor in withholding 
or allowing it, wiil not overlook the rights and interests of the 
public in the subject-matter and the results. See R. R. Co. v. 
Lippincott, 86 Pa. 468, 481 ; Heilman v. Ry. Co., 175 id. 188, 
199 ; Electr. L. Co. v. Electr. L. Co., 200 id. 209, 2.19. In Fisher 
v. Reduction Co., supra, the plant complained of, in some re- 
spects apparently not unlike this one, was operated in the per- 
formance of a contract with the city for the disposal of its 
garbage; its site was probably the best for the purpose any- 
where within or in the neighborhood of the city, and had been 
selected by the city authorities with a view to its occupation 
with the reduction plant ; and the real trouble arose, not from 
the process of reduction and what was incidental to it, but from 
allowing the garbage, and the residuum after its reduction, to 
remain too long upon the premises The court, whilst refusing 
to enjoin the operation of tHe plant, yet ordered a more speedy 
placing of the garbage into the furnace and a prompt removal 
of the residuum fr6m the premises. Here, as is clear from the 
facts proven, the source of the annoyance, though in part ref- 
erable to the hauling and a tardy disposal of the garbage, is 
referable in a great measure to the process of reduction, and 
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to the circumstance that defendant permits the escape upon 
plaintiffs' properties of malodorous and noxious liquids, and 
of sickening vapors and stenches generated by the process or 
emanating from the reservoirs by overflow, drainage and seep- 
age. And there is nothing in the cr.se showing any peculiar 
fitness of the site for the business, any public need of its con- 
tinuance there, or any contract between the defendant and the 
city of Reading for the disposal of its garbage. , The city's 
contract for its disposal is with another party. The defend- 
ant's arrangement is with that party — a purely private venture 
for private gain. The city has nothing to do with it, and is in 
no way shown to depend upon the defendant. Neither does.it 
appear that defendant's business cannot be conducted without 
causing the serious annoyance and injury heretofore and 
presently produced by it. The contrary seems to be the ad- 
mitted fact. Thus there is no doubt that the evaporating 
reservoirs may be dispensed with, nor that the liquid referred 
to can be kept and taken care of entirely upon the premises — 
thus removing two of the principal sources of mischief to plain- 
tiffs. Indeed, during the progress of this litigation, the de- 
fendant repeatedly undertook, if further opportunity were af- 
forded it, to correct the evils complained of in the operation 
of its plant — promises which, when the desired indulgence was 
granted, were not only not carried out, but followed with con- 
ditions worse than they had been before. Under these cir- 
cumstances a chancellor could hardly refuse the relief prayed 
for by plaintiffs. It is, of course, not indispensable to make a 
decree peremptorily and wholly restraining defendant from 
carrying on its operations. It is enough to forbid it to carry 
them on in the manner described and complained of in the bill 
and with the injurious results there specified and found here- 
tofore to attend them. In other words, as in Evans v. Fertiliz. 
Co., supra, the decree will be directed against the method of 
carrying on defendant's operations rather than against the 
latter. Just what will have to be done by defendant in the 
way of changing its methods and in order to avoid the injury 
referred to, it is not for the court to say. A court of equity 
will not prescribe the manner in which a defendant is to con- 
duct his business, even where he is inhibited from continuing 
his present method: Atty-Gen. v. Asylum, L. R. 4 Ch. 
App. 146. 

It is hardly needful to add that the costs of this litigation 
will have to fall upon defendant. 

III. CONCLUSIONS. 

(a) The defendant, by reason of the manner in which it 
has been and is carrying on its operations, as described in the 
plaintiffs' bill and the findings of fact, must be regarded as 
maintaining what is a continuing and injurious nuisance to 
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both pf the plaintiffs and their respective property rights. * 

(b) The plaintiffs a" re entitled to a decree permanently 
enjoining defendant from -carrying on its operations in the 
r rnanher and with the effect described in plaintiffs' bill and the 
findings of fact. / 

(c) The costs of this suit are to be paid by defendant. 
And now, February 2, 1914, the Prothonotary is directed 

to enter a: decree nisi in accordance with the foregoing de- 
cision, and forthwith to give notice thereof to the parties or 
their counsel of record, sec. reg. 



SCHlkBCK vs. MUHLENBERG SCHOOL DISTRICT et al. 

(No. 2). 

Equity— Fraud— -Inference from Actions. 

Where, in a bill of equity, the question upon which the liability 
of the defendants depends is one of actual premeditated fraud and 
the allegations are responsrvely denied by the answer, and expressly 
negatived by the testimony of the defendants, the Court is not justified 
in deciding that the fraud is established by inference from the 
circumstances surrounding the actions of the defendants as . proven, 
tmless that is the only inference which can rationally be drawn. 

Courts sliould be careful, in dealing with persons entrusted with 
the management of the affairs of others, not to impute to them and 
visit them with the consequences of fraudulent intentions when their 
actions, though so grossly imprudent as to appear absurd and ridicu- 
lous, are consistent with an honest purpose. 

In the Court of Common Fleas of Berks County : In Equity. 

No. 1090 Equity Docket, 1912. 

Exceptions by plaintiff to decision. 

C. H. Ruhl and Cyrus G. Derr for exceptant. 

Wm. J. Rourke for defendants. 

Opinion by Endlich, P. J., February .2, 1914.— To the de- 
cision rendered in this case on November 3, 1913, (6 Berks 
Co. J-. J. 62,) the plaintiff has filed exceptions, in the light 
of which and of the earnest and able argument of counsel in 
support of them, the case has been carefully re-examined. 
The conclusion reached, is that the decision as made, ought 
not to be disturbed. 

The question upon which the liability of the individual de- 
fendants in, this suit depends is one of actual, premeditated 
fraud averred in the bill, responsively denied by the answer, 
expressly negatived by the testimony of the defendants, but 
claimed nevertheless to be established by inference from the 
circumstances surrounding their actions. Grant, for the sake 
of argument, that the inference contended for by plaintiff 
might foe drawn. Yet it cannot be said that it musit be drawn, 
— that it is the only inference which, under the facts proven, 
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can rationally 't>£ drawn. As pointed out by Mr. Justice Shars- 
wood, in Spering's App., 71 Pa. 11, courts should be care- 
ful, in dealing with persons entrusted with the management 
of the affairs of others, not to impute to them and visit them 
with the consequences of fraudulent intentions, when their 
actions, though so grossly imprudent as to appear absurd 
and ridiculous, are consistent with an honest purpose. Here 
it is not incredible that defendants did what they did with- 
out any conscious design of wrong-doing, thoughtlessly and 
careless of appearances; and such being in effect the aver- 
ment of the answer and the substance of the testimony, it is 
not permissible to ignore these in favor of mere presumptions 
arising upon the surface of the transactions. On the con- 
trary, it seems impossible to believe that these men allowed 
themselves to be virtually bribed by the expectation of profit- 
ing, in violation of the law, to the extent of a few dollars each 
by the continuance of a custom which had been observed 
before. It is unfortunate, indeed, that they suffered the sec- 
retary and the treasurer and themselves to conform to this 
custom at the end of the terms of those officers. But the 
evidence does not compel a finding that, in filling those offices, 
they had such observance in conscious and guilty contem- 
plation. A chancellor will not decree upon a doubtful case: 
Brawdy v. Brawdy, 7 Pa. 157, 158; Sparhawk v. Ry. Co., 54 
id. 401, 426. 

The exceptions are dismissed and counsel may prepare and 
submit the proper final decree, sec. reg. 



CARLTON vs. LAUER. 
New Trial — Evidence, 

Plaintiff sued defendant for damages for personal injuries received 
in the collapse of a pavilion at a ball park during the playing of a 
baseball game, and alleged that the defendant was guilty of negligence 
because the pavilion was in an unsafe condition from rotted timbers 
at the time he leased the park to the baseball association and that 
this condition would have been known to him had he caused an 
inspection to be made. The court admitted, against defendant's 
objection, the evidence of two carpenters who had erected the pavilion 
four years before the accident, who testified that from the whole 
construction, as they knew it, the life of the pavilion was not more 
than two or three years. The court similarly admitted the testimony 
of an experienced carpenter as to the life of a building of the kind 
under consideration. Held: no error, as the evidence was relevant 
to the question at issue, that is, what the actual condition of the 
structure was at the date of the lease. 
Same. 

In such a case evidence is admissible to show the extent of the 
rottenness of the timbers at the time 'the pavilion fell and it was for 
the jury to decide whether this condition had developed before or after 
the date of the lease. 
Charge of Court — Points for Charge. 

It is not error for the court to refuse a point for charge where 
it contains conclusions which do not necessarily arise out of the 
evidence in the case. 
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In the Court of Common Pleas of Berks County. 

nNo. 26 September Term, 1911. l «^ 

Verdict for Plaintiff: 1 Rule by defendant for new trial ancj 
for, judgment n. o. v. 

Jos. R. Dickinson for defendant and rules. 

Jno. B. Stevens and Dumn & Schaeffer for plaintiff. 

Opinion by Wagner, J., February 9, 1911. — The plaintiff is 
one of the persons who was injured by. the breaking down of 
the pavilion in Lauer's Baseball Park on July 4, 1911. The 
evidence submitted in this case is practically the same as that 
in the cases of Kane v. Lauer, 5 Berks Co. L. J. 38, s. c. 52 
Pa. Sup. Ct. 467; Carlton v. Lauer, 6 Berks Co. L. J. 74, and 
Folkman v. Lauer, 6 Berks L. J. 178. , 

In the consideration of these prior cases the rule for judg- 
ment n. o. v. was passed upon, and we can add nothing further 
to what was there said, or come to any other conclusion than 
was arrived at in those cases. 

In this case defendant has also filed a number of reasons for 
a new trial. It would profit nothing to restate the facts of this 
case, for they were fully stated in the opinion which we filed in 
Kane v. Lauer, supra. 

The first three reasons for a new trial are: First, the verdict 
is acrainst the law; second, the verdict is against the evidence; 
third, the verdict is against the weigiit of the evidence. The 
different questions that can arise under these three heads were 
decided in favor of ^plaintiff, when the Superior Court, in Kane 
v. Lauer, supra, on page 47J, said : "The case therefore turned 
on the question of fact as to the condition of the grandstand 
before the lease was made and the knowledge or means of 
knowledge which the owner had with reference to its condi- 
tion. The evidence was somewhat conflicting on this subject, 
but the jury accepted the statements of the plaintiff's wit- 
nesses; and with that conclusion we have nothing to do for 
there was evidence which necessarily carried the case to the 
jury. The lease was executed on May 22. 1911, and the acci- 
dent occurred on July 4, following. The jury alone could say 
whether the rotten condition of th£ posts shown by some of 
the plaintiff's. Witnesses had developed after the tenants took 
possession." 

The fourth reason charged error in admitting expert testi- 
mony bearing upon the life of the pavilion. The evidence 
referred to is that of John H. Fassnacht and Tyrus Haag, who 
had erected the pavilion in June, 1907, and of George W. Kline, 
who was an experienced carpenter. The objection does not 
relate to their competency, but to the matter of their evidence. 
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When Fassnacht and Haag were asked' the question: 'Taking 
into consideration the kind of timber that went into the con- 
struction of it, the whole construction as you know it, having 
put it up yourself, can yoii -state what would ordinarily be the 
life of a ^structure of that sort?" they answered thafr its life- 
would be not more than two or three years. When George W. 
Kline, who had been the city carpenter for four years, was 
questioned, he testified that the life of a building of the kind 
under consideration was between three and four years, not a.ny 
longer/ ;.<<," - . 

The relevancy of this evidence will be seen when plaintiff's 
theory of ' defendant's negligence is considered. Plaintiff 
claimed>that at the time of the lease of this ball park on the 
22x1 day of May, 1911. by the defendant to George Cockill, 
William Coughlin and the Reading Baseball' Association, 
which lessees were in possession at the time of the accident, 
that then" already' this pavilion was in an unsafe ^condition in 
that some of the upright timbers wefe rotten and decayed and 
that this decay at the time was to such an extent that had : the • 
defendant, when he leased these premises, exercised the care 
of an ordinarily prudent man in the inspection bf the stand or 
in 'having- it inspected, that he- would have. discovered its unsafe 
condition. -We consider that the opinion* of tHese witnesses 
as to the life of the building was a matter properly to be con- 
sidered by the jury, together with the other evidence, to 
determine the question at ' issue, that is, what the actual, 
condition of the structure was at the date of the lease. 

The fifth reason isthat ■ 

"The Court erred in admitting against the objection of the 
defendant evidence as to the condition of the stand after, the , 
collapse, in the absence of proof that the conditions were the v 
same at the time of the leasing by the defendant to Cockill, c 
Coughlin and the Reading Baseball Assbciationi" 

This relates to the testimonv given by the plaintiff 1 and by 
Thomas W.- Kissinger, John Schaeffer, Lewis A. Kretz and 
LeRoy Heline, who describied the extent of the rottenness of 
the timbers at the, time the. pavilion fell. -The competency of 
this evidence vyas passed upon by the Superior Court; when, in 
Kane v.Lauer, supra, on page. 473, they said; "The jiiary , alone 
could say whether the rotten condition of the posts sfoown.by 
some of the plaintiiFs witnesses had developed after , the .ten- . 
ants took possession/' The only testimony bearing.upon .the 
condition of th,e building on the date of the lease is that ob- 
jected to in; the fourth and fifth reasons. Its elimination would 
necessarily mean ,the taking of this case from the jury and an 
affirmance of defendant's rule for judgment n. o. v. 

The other reasons for a new trial relate to the refusal to 
affirm defendant's third, fourth, fifth, eighth, ninth, thirteenth 
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and fourteenth points. The fourth point states a condition of 
facts not warranted by the evidence. The defendant, the land- 
lord, does not claim that he at any time in good faith employed 
a suitable person skilled in such business to examine the 
property and make such repairs that such person after an ex- 
amination pronounced necessary. There is no evidence that 
he, at the time of the lease, even in the least degree, either 
by personal inspection or by securing a competent person to 
make the inspection, concerned himself about the safety of the 
structure that he had leased under a lease containing the man- 
datory clause that the grounds "shall be used by the Lessees 
as a ball ground for the playing of Tristate League baseball, or 
other league baseball of the same or superior grade." Neither 
do we consider that what was done by the lessees in having 
the pavilion examined was of such a character as to absolve 
the defendant from any care whatever as to the premises 
at the time of the lease, so as to have warranted, as was re- 
quested in the fifth point, practically binding instructions for 
the defendant. The third point contains conclusions which 
do not necessarily arise out of the evidence in the case. Its 
affirmance as stated would also mean the taking away of the 
case from the jury. For these reasons it is overruled. 

The eighth and ninth points refer to the contention of de- 
fendant that because the lease contained a clause that all re- 
pairs were to be made by the lessees that thereby the defend- 
ant cannot be held liable for this accident. This question was 
fully considered in Kane v. Lauer, supra, and requires no fur- 
ther discussion. 

The thirteenth and fourteenth points ask for binding instruc- 
tions. As already stated the case was one for the jury and 
therefore they could not be affirmed. 

Rules for new trial and judgment n. o. v. are discharged. 



AITKEN SON & CO. vs. LEAF, et aL 

New Trial — Weight of the Evidence. 

In order to warrant the granting of a new trial on the ground 
that the verdict was against the weight of the evidence the preponder- 
ance of evidence must be clear and decisive — so clear and convincing 
that it leaves no reasonable excuse for doubt in an intelligent and 
disinterested mind; such that the jury should not have hesitated to 
accept it; such that the Court cannot discover how, upon any proper 
and reasonable view of the evidence, the jury could have rendered 
their verdict. 

Same— Remarks of Counsel. 

Counsel for defendant in his address to the jury, while speaking 
of the plaintiff in the case said, "This was a big firm who could employ 
men to hunt poor women down." Defendant's attorney objected to the 
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remarks, but did not ask that a juror be withdrawn and took no 
further action. After some discussion by both attorneys with the 
Court as to the propriety of the remarks, defendant's attorney pro- 
ceeded with his address. Held: that the remarks did not warrant 
granting a new trial. 

In the Court of Common Pleas of Berks County. 

No. 40 December Term, 1908. 

Verdict for defendant: Rules for new trial and for judg- 
ment n. o. v. 

C. H. Ru'hl for plaintiff and rules. 

Geo. J. Gross and Cyrus G. Derr for defendants. 

Opinion by Wagner, J., February 21, 1914. — This is an 
action brought 'by the plaintiff against Leonora H. Leaf, one 
of the defendants, upon a judgment for $1,044.58 that was 
obtained in plaintiff's favor in a suit brought against her in 
New York. In the case under consideration she defended 
upon the ground that the summons in the New York suit had 
not been served upon her. In Shilling v. Seigle, 207 Pa. St. 
381, Mr. Justice Brown, on page 385 says: "The real ques- 
tion raised on this appeal is as to the proof appearing from 
the record that the sheriff of Columbiana County, Ohio, had 
served the process on the defendant, personally, in that state. 
If he was not personally served, and did not appear in the 
foreign court, ne is not concluded by the judgment there 
entered against him." See also Price et al. v. Schaeffer, et 
al., 161 Pa. St. 530; Splane v. Splane, 29 Pa. Sup. Ct. 185; 
23 Cyc. 1576-1581 ; 13 Amer. & Eng. Enc. 1028. This question 
of jurisdiction was the only one raised and submitted to the 
jury. 

The principal reasons urged by plaintiff in support of the 
application for a new trial are the third, that the verdict was 
against the weight of the evidence, and the fourth, that the 
jury was prejudiced 'by remarks of defendant's counsel in his 
closing argument to the jury. 

Morris E. Loekle, one of the plaintiff's employees, testi- 
fied (N. of T., p. 23,) that he served the summons in the New 
York suit upon defendant personally on September 25, 1908, 
at Tarrytown, New York, and that then he made the affidavit 
of service contained in the exemplification of the record of 
the New York suit. He stated that he saw the defendant 
twice at Bantam Lake, Connecticut, and twice at Tarrytown, 
New York, and that it was upon the first occasion of meeting 
her in Tarrytown that he served the summons in question. 
Subsequently, on October 29, he served a summons upon her 
to appear for examination at White Plains. 
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The defendant, Mrs. Leaf, (N. of T., p. 11,) stated that the 
summons of September 25 had never been served upon her, 
arid that the only one served was that notifying her to appear 
at White Plains for examination. This service, she stated, 
was made a few days before November 2, the time she was 
to appear at White Plains. 

Counsel for plaintiff contends that defendant's testimony 
given under cross-examination was of such a character that 
it contradicted and made uncertain her testimony in chief, and 
that therefore the jur}' should not have credited her when she 
repeatedly, in her examination in chief, declared that the sum- 
mons had not been served upon her. 

In considering her statements made under cross-examina- 
tion we must view them in their relation to her other testi- 
mony and in connection with the form of the questions that 
were put to her. The testimony referred to by counsel for 
plaintiff as bearing upon her credibility is contained on pages 
sixteen and seventeen, notes of testimony. She there testi- 
fied that she had no knowledge of a summons 'but the one 
in which she was to appear at White Plains. This testimony 
was given after she had positively said a number of times 
in direct examination that no summons had been served upon 
her. If, as she had repeatedly said, none was served upon 
her, the fact that on cross-examination she says she has no 
knowledge of such a service is but a natural result of what 
she stated in direct examination. Then again, on page six- 
teen, she was asked the question : 

"Q. Do you remember that you s'aid to Mr. Loekle that you 
were very sorry that your attorney couldn't make an adjust- 
ment with Aitken & Company about this claim, that you had 
to go to suit about it? A. Where was that remark made? 

"Q. On September 25, 1908, in the library of the school 
where 'you were?" 

Looking at the form of the question it will be seen that 
she was asked 'by counsel not whether she had said to Mr. 
Loekle that she was sorry that the adjustment could not be 
made and that she had to go to suit about it, but whether she 
remembered. Therefore, when she answered, "No, sir, I don't 
remember," it is an answer responsive to the question. When 
she was further questioned on page seventeen : 

"Q. You wouldn't say that that didn't occur?" she answered : 

"A. No I don't remember. 

"Q. It may have occurred and you have forgotten it? A. 
It seems to me I would hardly forget it; I don't remember." 

An attempt was here made to test her direct examination 

in which she positively testified that service had not been 

made. When she now says that if the service had been made 

; she would hardly have forgotten it, she emphasizes her for- 
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mer testimony by giving a reason for it. Taking her testi- 
mony in its entirety we do not consider that it is of such a 
character as to make unworthy of belief her statements that 
the summons was not served upon her. In support of the 
service we therefore have the evidence of one person, that is, 
of Loekle, plaintiff's employee, as shown by his affidavit of 
service and also his testimony given at the trial. As against 
this we have the repeated statements of defendant that the 
service was not made. The jury had the witnesses before 
them. They were aided in determining wherein the truth 
lay by observing their manner of testimony and by the im- 
pressions that were made upon them, as to which of the 
witnesses was testifying to the truth. The testimony given 
by the defendant in her examination in supplemental proceed- 
ings was received in evidence, plaintiff's counsel claiming that 
it contradicted her when defendant asserted that she had not 
been served with this summons. This may tend to show 
knowledge of the judgment rendered, but nowhere in those 
proceedings is there mention of service of the summons made, 
except in the one to appear at White Plains. Of the con- 
tents of that she appers to know nothing, other than that 
it required her presence at White Plains. 

The rule to be observed when a new trial is asked upon 
the allegation that the verdict is against the weight of the 
evidence is thus laid down by President Judge Endlich in 
Rauenzahn v. Gery, 2 Berks Co. Law J. 144, on page 145: 
"In order to sustain it, the preponderance of the evidence 
must be clear and decisive: Ludlow v. Ins. Co., 2 S & R. 
119, 134 — so clear and convincing that it leaves no reasonable 
excuse for doubt in an intelligent and disinterested mind: 
Newton v. Lycan, 3 J. J. Marsh. (Ky.) 440; that the jury 
should not have hesitated to accept it : Bank v. Small, 26 Me. 
136; that the Court cannot discover how, upon any proper 
and reasonable view of the evidence, the jury could have 
rendered their verdict: Dogan v. Ashby, 1 Strobh (S. C.) 433; 
and that the latter be 'one which the jury, viewing the whole 
evidence reasonably, could not properly find:' Kambeitz v. 
Traction Co., 24 Pa. C. C. Rep. 453." 

The other reason for a new trial relates to the remarks 
made by counsel for defendant in the course of his closing 
address to the jury. The record shows that at the time when 
Mr. Derr in his address said "this was a big firm who could 
employ men to hunt poor women down," that thereupon Mr. 
Ruhl objected to the remarks, but took no further action. 
The recollection of the court is that upon Mr. Ruhl's objec- 
tion, after some discussion by both counsel to the court as to 
whether or not these remarks were proper, that thereupon, 
after the interruption, when Mr. Derr again began to address 
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the jury that he ceased from this line of argument, and the 
matter appeared a closed incident, no request having been 
made for the withdrawal of a juror. Even though no such 
request were' made, yet if we felt that the remarks were such 
as under the circumstances might have influenced the jury 
in its verdict, we would have no hesitance in granting a new 
trial. What was done in Moog v. Reading Transit Co., 5 
Berks Co. Law J. 26, has been cited as a precedent to rule 
this case. The facts of the two cases are so different that 
that case does not govern this. In that case there was a 
persistent injection of irrelevant and prejudicial matter in 
counsel's address to the jury upon at least three different 
times, the only purpose of Which was clearly to thereby in- 
fluence the jury. In that case a juror was asked to be with- 
drawn, which we refused, and an exception was taken. Sub- 
sequently we granted a new trial on the ground of the re- 
marks made. 

Rules for new trial and judgment n. o. v. discharged. 



CITY OF READING vs. ECK. 

Plumbers' licenses in City of Third Class — Act 14 May, 1909, P. 1j. 840. 

The city of Reading- brought suit against defendant for the 
penalty imposed by Act 14 May, 1909, P. L». 840, sec. 14, on the gTound 
that he violated sections 1 and 2 of the act by working at the business 
of plumbing- and house drainage without having 1 first obtained a license 
The testimony showed that the defendant was a plumber employed 
by a licensed master plumber for whom he had been working for 
forty years; that the defendant, with two or three laborers acting 
under his instructions took apart and replaced a pipe connecting the 
main sewer of the city of Reading to a building; that the defendant 
had never made an application to the Board of Examiners of the city 
of Reading for a license; and that the city of Reading was a city of 
the third class and governed by the provisions of the act of 1909. 
Held: that the defendant was liable for the penalty of the act. 

In the Court of Common Pleas of Berks County. 

No. 137 August Term, 1913. 

Appeal. 

H. P. Keiser, City Solicitor, for plaintiff. 

E. H. Deysher for defendant. 

Opinion by Wagner, J., February 24, 1914. — 

I. FINDINGS OF FACT. 

1. Reading is a city of the third class, having a system of 
sewage and water supply. The Whitman Building, located 
at 503 Penn Street, is connected with this system. 
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2. The Mayor appointed a Board of Examiners to examine 
applicants for licenses to entitle them to engage in or work at 
the business of plumbing' and house drainage as provided for 
by the act of May 11, 1909, P. L. 840. This Board consisted 
of John D. Corbit, the City Plumbing Inspector; Alvin Schroe- 
der, the Health Commissioner, and John H. Fritz and Charles 
Lewis, two competent plumbers not connected with the city 
government. 

3. Clarence Heckman, a licensed master plumber, in the be- 
ginning of the year 1913, had a contract to do the plumbing 
required to be done to take up and replace the pipe connecting 
the main sewer pipe in the street with the drainage of the 
Whitman Building. 

4. The defendant, David Eck, an employee of Clarence 
Heckman, took apart the pipe running from the main sewer 
to the Whitman Building and replaced it. In doing this, he, 
with two or three laborers, under his instructions, did the 
manual work necessary therefor, that is, he took out the old 
pipe, and then replaced it, broke the old joints and made new 
ones, stuffed the joints with oakum, poured lead in and calked 
them. 

5. The defendant had been working for Clarence Heck- 
man since 1^70 and had learned the plumbing trade under this 
employer. 

(>. In doing the work as found in Finding 1, defendant did 
it in his capacity as a plumber and not as a plumber's helper. 

7. The defendant, David Eck, had not made an application 
to the aforesaid Board of Examiners for a license and 'had not 
received any entitling him to engage in the work of plumbing 
or house drainage. 

II. DISCUSSION. 

This is a suit brought on July 14, 1913, before Alderman 
Yarnell by the City of Reading against the defendant, David 
Eck, under the Act of 14th of May, A. D. 1909, P. L. 840, to 
recover the penalty imposed by Section 14 thereof, because, as 
the city alleges, defendant violated Sections 1 and 2 by working 
at the business of plumbing and 'house drainage without having 
first obtained a license as provided for in this act. Upon peti- 
tion an appeal was allowed to this court. By agreement the 
case was tried without a jury under the Act of April 22, 1874. 
The testimony shows that Clarence Heckman, a licensed 
master plumber, had entered into a contract to do the plumb- 
ing work in connection with the Whitman Building, 503 Penn 
Street, and that part of this work consisted in the relocation 
and change of the pipe connecting the sewage from said 
building to the main sewer pipe in the street. The defendant 
had learned his trade as a plumber and had been engaged in 
the work thereof since 1870. With the assistance of two or 
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three laborers he did the work required to be done in the 
relocation of this sewer pipe. This work was done by the 
defendant not as a plumber's helper, but in his capacity as 
a plumber. On page 12, Notes of Testimony, in answer to 
questions by his counsel, he testified: 

"Q. How long have you been working for Mr. Heckman? 
A. Since 1870, the first day of April. 

Q. What have you been doing? A. I got there as a 
helper. 

Q. Have you been helping since? A. No, sir, I learned 
my trade there, plumbing trade. ,, 

At first he worked as a helper, but later on, having learned 
the plumbing trade, he no longer worked for Heckman in 
that capacity. 

An examination of the different provisions of Sections 
1 and 2 shows that two classes of persons are intended to 
be covered by the act and these are required to obtain licenses. 
Section 1 provides that it shall not be lawful for any person 
to carry on or work at the business of plumbing or house 
drainage in cities of the second and third classes, having a 
system of sewage and water-supply of this Commonwealth, 
until a certificate or license to engage in or work at said 
business shall have been granted said persons. Section 2 
provides that all and every person or persons, engaged or 
engaging in the business or work of plumbing and house 
drainage in said cities, shall apply in writing for such certifi- 
cate or license. 

It will be observed from the different provisions of these 
two sections that the two persons to be licensed are, first, 
those who engage in the business of plumbing, and, second, 
those who work at the business of plumbing and house drain- 
age. This distinction is carried out in both sections by re- 
quiring different fees to be paid for the examination, for re- 
registration, and by requiring persons of the first class to 
have a regular place of business. 

The act is intended to include all those persons who are 
engaged in the business and also all persons who do the actual 
work in connection with plumbing or house drainage. The 
purpose is to provide that none but competent men engage 
in the business and the work of plumbing and house sewage, 
for the reason set forth in Beltz vs. Pittsburgh, 26 Pa. Sup. Ct. 
66, s. c. 221 Pa. St. 561, where the Superior Court, on page 70, 
say: "Among subjects of municipal concern, none is more 
important than the preservation of the public health. The 
prevention of disease by municipal authority is as clearly a 
municipal function as the prevention of its spread by quaran- 
tine or otherwise. Legislation designed to guard against dis- 
ease, by establishing or promoting the sanitary conditions 
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most favorable to health, •riust be deemed within the purposes 
for which the classification of cities is permitted. * * * 
And among sanitary conditions, few are more important than 
a system of plumbing, house drainage, and sewerage which 
shall be safe and sufficient at every point. The establishment 
and maintenance of such a system requires expert knowledge 
and skill. Provisions calculated to insure that the work in- 
volved in the system shall be performed only by competent 
persons, that the materials used shall be suitable, and the meth- 
ods employed adequate, obviously fall within the regulation 
of municipal affairs. The statutory provisions now under 
consideration clearly meet the constitutional requirements, 
and must be declared valid." In Clauhs vs. Pittsburgh, 14 
Dist. Rep. 571, s. c. 31 Pa. Sup. Ct. 331, Judge Young, in 
passing upon the question whether the person who was en- 
gaged in the actual manual work, was obliged to obtain a 
license, on page 572, says: "The purpose of the act seems 
to me to be to secure better sanitary conditions in the city 
by seeing that the important work of plumbing, upon which 
depends so largely the healthful condition of the buildings and 
houses of the city, and thereby the health of the occupants of 
those buildings and houses, shall only be done by skillful and 
approved mechanics, and, therefore, it provides that at least 
one member of the firm or corporation shall be licensed, 
permitting others not licensed to be interested in the business, 
but requiring that every person doing the manual and me- 
chanical work of the business shall be examined and licensed, 
thus securing skilled labor in the most important part of the 
business. This purpose would be defeated if one skillful me- 
chanic could take under the protection of his license any 
number of unskilled persons to do the most important part of 
the work." As bearing upon the constitutionality of this act 
see also Com. vs. Shafer, 32 Pa. Sup. Ct. 497 ; Com. vs. Em- 
mers,, 33 Pa. Sup. Ct. 151, 164, s. c. 221 Pa. St. 298, 310. 

The second section of this act also provides "nor shall 
any person or persons other than a registered master 
plumber, — or person in his or their employ, or under his or 
their supervision, — be allowed to alter, repair, or make any 
connection with, any drain-, soil-, waste-, or vent-pipe, or 
any pipe connected therewith." 

Counsel for defendant claims that under this provision 
any person, whether licensed or not, who is in the employ 
or under the supervision of the master plumber, is permitted 
to do the work therein specified. In this we can not agree. 
We consider that this is a further protection to the public 
by providing that the work therein enumerated can be done 
only by the master plumber himself, or if he does not do the 
actual work, that then it must be done by a licensed person 
of the second class, in the employ of or under the supervision 
of a master plumber. 
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CONCLUSION OF LAW. 

The defendant is liable for the judgment rendered against 
him by the alderman in this case by reason of defendant's 
violation of Sections 1 and 2 of the Act of 14th of May, 
A. D. 1909, P. L. 840, in that he engaged in the work of 
plumbing and house drainage in the City of Reading, a city 
of the third-class, having a system of sewage and water-sup- 
ply, without first having obtained from the Board of Exam- 
iners a license entitling him to engage in said work. 

And now, to wit, February 24, 1914, it is ordered that 
the foregoing findings of fact and the conclusion of law and 
this discussion, be filed in the office of the Prothonotary of 
the a'bove Court; and the Prothonotary is hereby directed to 
forthwith give notice to the parties or their attorneys of such 
filing as provided by the Act of April 22, 1874, (P. L. 109, 
sec. 2). 



CITY OF READING vs. FRICK. 

Plumbers' licenses in City of Third Class — Act 14 May, 1909, P. Ij. 840. 

A plumber who engages in the work of plumbing- and house 
drainage in the City of Reading, a city of the third class, without 
having taken out a license in accordance with Act 14 May, 1909„ 
P. L. 840, is subject to the penalties of that act. 

In the Court of Common Pleas of Berks County. 

No. 99 October Term, 1913. 

Appeal. 

H. P. Keiser, City Solicitor, for plaintiff. 

E. H. Deysher for defendant. 

Opinion by Wagner, J., February 24, 1914. 

FINDINGS OF FACT. 

1. Reading is a city of the third class, having a system of 
sewage and water supply. Premises 454 Centre Avenue are 
connected with this system. 

2. The Mayor appointed a Board of Examiners to examine 
applicants for licenses to entitle them to engage in or work at 
the business of plumbing and house drainage as provided for 
by the act of May 14, 1909, P. L. 840. This board consisted of 
John D. Corbit, the City Plumbing Inspector ; Alvin Schroeder, 
the Health Commissioner, and John H. Fritz and Charles 
Lewis, two competent plumbers not connected with the city 
government. 
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3. The firm of Engle & Van Denberg on September 16, 
1913, had a contract to do certain work at 454 Centre Avenue, 
Reading, Pa., in connection with the sewage system of these 
premises. 

4. The defendant, Jacob Frick, an employee of Engle & 
Van Denberg, did the work required to be done under the 
aforesaid contract. He made a connection between the drain 
pipe and the sink, and performed all the manual work required 
to be done to make this connection. 

5. The defendant is a plumber and has been working at 
this trade for a period of twenty years. Prior to the time that 
aforesaid work was done he had worked for the firm of Engle 
& Van Denberg for a period of a little over three months. 

6. In doing the work as aforesaid the defendant was work- 
ing in the capacity of a plumber and was paid journeyman 
plumber's wages. 

7. The defendant at the time that he performed the afore- 
said work had not received from the Board of Examiners a 
license entitling him to engage in the work of plumbing and 
house drainage. 

8. The work done by this defendant was performed under 
the direction and supervision of John Engle, a licensed jour- 
neyman plumber and a member of the firm of Engle & Van 
Denberg. 

DISCUSSION. 

This suit was brought on the same date and upon a simi- 
lar cause of action as that of City of Reading v. David Eck, 
just decided. The law of that case is applicable to this. A 
further discussion is therefore unnecessary. 

CONCLUSIONS OF LAW. 

The defendant is liable for the judgment rendered against 
him by the alderman in this case by reason of defendant's vio- 
lation of Sections 1 and 2 of the Act of 14th of May, A. D. 
1909, P. L. 840, in that he engaged in the work of plumbing 
and house drainage in the city of Reading, a city of the third 
class, having a system of sewage and water supply, without 
first having obtained from the Board of Examiners a license 
entitling him to engage in said work. 

And now, to wit, February 24, 1914, it is ordered that the 
foregoing findings of fact and the conclusion of law and this 
discussion, be filed in the office of the Prothonotary of the 
above court ; and the Prothonotary is hereby directed to forth- 
with give notice to the parties or their attorneys of such filing, 
as provided by the Act of April 22, 1874 (P. L. 109, sec. 2). 
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WOLFSKILL vs. EDRIS ET AL. 

Beneficial Associations — Forfeiture of Benefits — Waiver of Forfeiture. 
Withdrawal of Waiver — Evidence. 

Where a beneficial association has waived the forfeiture of a 
member's right to benefits' by making: payment after forfeiture had 
accrued, the Court will not say that the waiver has been withdrawn 
merely because the person delivering- the money to the member tells 
him that it is given as charity and not as sick benefits, unless it is 
alleged and is proven that he was instructed by the association to 
offer the money as charity. 

Same— Unauthorized Alteration of Minutes. 

Where the minute book of a beneficial association shows on its 
face that the minutes of a meeting authorizing' payment of benefits 
to a member had been altered; the officers of the association do not 
satisfactorily explain the alterations; and the evidence shows that 
they were not made simultaneously with the writing of the original 
minutes and were unauthorized, the original minutes will be held 
to express the true action of the association, and the time when the 
alterations were made is immaterial. 

In the Court of Common Pleas of Berks County in Equity. 

No 1075 Equity Docket, 1912. 

Exceptions by defendants to decision. 

Isaac Hiester for defendants and exceptions. 

Leonard G. Yoder for plaintiff. 

Opinion by Wagner, J., February 24, 1914 — 

To the findings of fact and conclusions of law as con- 
tained in the opinion filed in this case on November 24, 
1913, the defendant has filed seven exceptions. Four of these 
relate to our findings of fact. In the aforesaid opinion we, 
in some detail, reviewed in our discussion the evidence upon 
which was based our findings of fact. 

A re-examination of the evidence does not lead us to 
any other conclusions than those heretofore arrived at. 

Defendant's counsel raised the question that had not 
been considered at the former argument, that is, that even 
if the defendant had waived plaintiff's forfeiture, yet we s'hould 
have additionally found that this waiver had been withdrawn 
by defendant before any intervening act on the part of the 
plaintiff had been done, and that therefore the defendant 
was not subject to the second and third conclusions of law 
which are made the basis of defendant's sixth and seventh 
exceptions. Defendant bases this position principally upon 
the allegation contained in paragraph six of plaintiff's bill 
wherein, among other things, he avers that four dollars was 
sent to his residence by the defendant and offered to him, as a 
gift of charity from the commandery, instead of for sick bene- 
fits as the said Commandery had granted them, and for which 
they had been intended. 

We do not see in this paragraph the binding effect 
claimed for it by defendant, that is, that this is an averment 
by the plaintiff that the Commandery had offered to the plain- 
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tiff these four dollars as a gift of charity. As we understand 
it, having in view the entire paragraph, what the plaintiff 
avers is that the four dollars had been sent to his residence 
by the Commandery but that, by the party who was author- 
ized to give them to the plaintiff, they were offered as a gift 
of charity from the Commandery instead of, as the Command- 
ery had directed and for which it had ordered them to give 
the money, as sick benefits. It is only as the person who 
offered the four dollars for charity was authorized to offer 
the money for this, purpose and that this is so declared in the 
bill or that it may be determined by the evidence that he 
was authorized by defendant to offer it to the plaintiff as a 
gift of charity, that it would be of any force or could be used 
as evidence from which to find that this forfeiture had been 
recalled or withdrawn. We find nothing in the bill, in the 
evidence of any witness, or in the minutes of the defendant 
association to warrant a finding that any action whatever was 
taken in this case by the Commandery that can be construed 
into a withdrawal or rescission of the waiver of forfeiture. 
We therefore make this additional finding of fact: There was 
no withdrawal of the waiver of forfeiture by the defendant 
association. 

Our attention was also called to the fact that we did not 
find the precise time when the alterations were made. The 
minutes and other records clearly show the alterations. The 
evidence just as clearly proved that they must have been 
made at a time different from that claimed for by the Re- 
corder. The defendant association or defendant's officers 
could hardly call upon the plaintiff, who was not in posses- 
sion of the books, to prove the time when these alterations 
were made. It devolved upon the defendant, and not upon 
the plaintiff, to satisfactorily explain these alterations and all 
circumstances therewith connected. This they attempted to 
do but, as we view it, they most conclusively failed. The testi- 
mony of the witness to prove this, was so clearly contradicted 
by the evidence contained upon the face of the altered records, 
that the only thing that we could do under the circumstances 
was to find that they had not been made simultaneously with 
the writing of the original, and that the alterations were un- 
authorized. The altered minutes not therefore expressing the 
action of the defendant association, as we have found in our 
findings of fact, the time when they were altered became im- 
material. There is nothing in these minutes or in the evidence 
to show that the waiver of forfeiture for non-payment has 
been yet authorized. We consider that the findings of law 
excepted to, must also be sustained. 

And now, February 24, 1914, the exceptions are dis- 
missed and counsel for plaintiff may prepare and submit the 
proper final decree sec. reg. 
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COMMONWEALTH vs. RAMSEY. 

Indictments — Motion to Quash — Bribery. 

The indictment charged defendant with bribery in that as city 
clerk he wilfully, maliciously, unlawfully and corruptly received money 
for the purpose of influencing legislation of the city councils. De- 
fendant moved to quash on the ground that the indictment did not 
charge an indictable offense, since he had no vote in councils and that 
it was entirely legitimate for him to influence legislation. Held: — 
sustaining the indictment, that the charge was the corrupt receipt of 
money as city clerk for the purpose of influencing legislation with 
reference to a particular subject, which is indictable. 

"The modern definitions of bribery clearly include as the subjects 
of it all persons whose official conduct is in any way connected With 
the administration of the government." 

Same. 

A count in an indictment for bribery against a city clerk which 
charges the corrupt and unlawful receipt of money "in corrupt pay- 
ment for his official action done and to be done in the matter of the 
purchase of fire apparatus" in pursuance to legislation in councils, is 
sufficient. 

In the Court of Quarter Sessions of Berks County. 

No. 117 December Sessions, 1913. 

Motion to quash indictment. 

, Walter S. Young for defendant and motion. 

Harvey F. Heinly, District Attorney, for Commonwealth. 

Opinion by Wagner, J., February 24, 1914. — Upon petition 
of the defendant, two rules were granted, first, to quash the 
first and second counts in the bill of indictment ; second, for a 
bill of particulars as to the third count of the indictment. The 
second ru^e was made absolute at the argument of this case. 

The first count charges that the defendant, Lincoln S. 
Ramsey, "then and there being the duly eelcted city clerk of 
the City of Reading, * * * did wilfully, maliciously, un- 
lawfully and corruptly receive from one J. H. Sloan the sum of 
Fifty-five Dollars for the purpose of influencing legislation in 
the passage by councils of said city of legislation appropriat- 
ing money of the said city for the purchase of fire apparatus, 
to wit : a tractor, for the Keystone Hook and Ladder Company, 
No. 1, of the City of Reading, said county.'' 

The Commonwealth contends that this count charges com- 
mon law bribery. The position taken by the defendant is that 
as he has no vote in councils the count does not charge an in- 
dictable offense in that it is entirely legitimate for him to influ- 
ence legislation in councils. The charge, however, is not the 
influencing of legislation, but the corrupt receipt as the city 
clerk of Fifty-five Dollars for the purpose of influencing legis- 
lation wit'h reference to a particular subject. The city clerk 
is an officer duly selected by councils of the city and is sworn 
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"to sustain the Constitution of the United States and of this 
Commonwealth, and honestly to keep an account of all public 
moneys and property entrusted to his care, and to discharge 
the duties of said office with fidelity." Some of those duties 
in connection with the office as prescribed by ordinance are: 
"'To keep the journal of the acts and proceedings of the select 
and common councils. * * * He shall record all votes, 
ordinances, resolutions, made and framed by city councils. 

* * * He shall furnish the city controller with a certi- 
fied copy of all ordinances, resolutions or actions of councils 
pertaining to the expenditure of money in the various depart- 
ments of the city. * * * He shall furnislh to all heads of 
departments of the city government, and to the chairman of 
the committees of the city councils, certified copies of such 
votes, resolutions or ordinances as relate to their respective 
departments or committees ; * * * He shall sign all war- 
rants drawn upon the city treasurer." 

On account of the manner of his election, the oath re- 
quired to be taken by him and his duties, the city clerkship is 
an important part of the legislative branch of the city govern- 
ment. Bribery is : " 'The receiving or offering any undue re- 
ward by or to any person whomsoever whose ordinary profes- 
sion or business relates to the administration of public justice 
in order to influence his behavior in office and to incline him 
to act contrary to his duty and the known rules of honesty and 
integrity :' Co. 3 Inst., 149; 1 Hawk, PI. Cr. C, 414; 4 Black- 
stone's Comm., 139 ; 1 Russell Crimes, 223 ; Clark Criminal 
Law, 335; 33 N. J. L., 102; 10 la. 212, at 221 ;" Com. vs. Tura- 
borrelli, 19 Dist. Rep. 235, 237. Also in Com. vs. Warren, 20 
W. N. C. 378, we have: "The modern definitions of bribery 
clearly include as the subjects of it all persons whose official 
conduct is in any way connected with the administration of 
the government. " "The gist of the offense is said to be the 
tendency of the bribe to pervert justice in any of the govern- 
mental departments, executive, legislative, or judicial. 2 Bish. 
Crim. Law, §86 :" In re Bozeman, 22 Pac, Rep, (128, 630. See 
also State vs. Duncan, 54 N. E. Rep. 1066. 

We consider that the corrupt receipt by this defendant of 
money for the purpose of influencing the members of council, 
whose clerk he was, in the passage of legislation, falls within 
these definitions of bribery. But even if his conduct can not 
be technically included under the charge of bribery, yet we 
consider that the count charges an indictable offense. What 
was said in Com. vs. Brown, 23 Pa. Sup. Ct. 470, on page 492, 
applies to this case : "But assuming that the act of a school 
director in corruptly accepting money as pay for his vote or 
influence in the appointment of teachers is not, technically 
speaking, bribery, we are not required to hold that the law is 
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so lamentably defective as not to reach such a case. The law, 
as thus stated in Commonwealth vs. McHale, 97 Pa. 397, at p. 
410, would cover it: 'We are of opinion that all such crimes 
as especially affect public society are indictable at common 
law. The test is not whether precedents can be found in the 
books, but whether they injuriously affect the public policy 
and econmy.' To hold that this offense belongs to that class 
would not be judicial legislation, but, as has been aptly said, 
would be simly 'to apply old and well-established principles to 
a new set of facts :' Walsh vs. Illinois, 65 111. 58." 

The second count in the indictment charges the corrupt 
and unlawful receipt of money "in corrupt payment for his offi- 
cial action done and to be done in the matter of the purchase 
of fire apparatus" in pursuance to legislation in councils. This 
charges the corrupt receipt of money in payment for official 
action done or to be done by him in certain matters. This we 
consider clearly falls within the charge of bribery. The second 
count must therefore also be sustained. 

Rule to quash is discharged. , 



MESSCHERT'S ESTATE. 

Decedents' Estates — Collateral Inheritance Tax — Appraisement. 

The proper method of arriving at the value of a city property 
for collateral inheritance tax purposes, where the property is encum- 
bered with a long-term lease at low rental, is to take its present 
market value and deduct therefrom the capitalized value of the lease. 

In the Orphans' Court of Berks County. 

Appeal from Collateral Inheritance Tax. 

Rothermel & Mauger for appellant. 

W. Kerper Stevens and William A. Shomo for Common- 
wealth. 

Opinion by Bushong, P. J., March 21, 1914. — This proceed- 
ing is an appeal 'by the Pennsylvania Company for Insurance 
on Lives and Granting Annuities, from the collateral inheri- 
tance tax appraisement of certain real estate belonging to M. 
11. Messchert, deceased, on the ground that the valuation is too 
high. Two properties are involved — the Bailey, Banks & Bid- 
die property in Philadelphia and a country place at Douglass- 
ville. 

The Bailey property is composed of Numbers 1218, 1220 
and 1222 Chestnut Street, in the City of Philadelphia, having 
frontages of seventy-six feet on Chestnut and Sansom Streets, 
and a depth 'between the two streets of two hundred and thirty- 
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five feet. Upon the ground there is erected a ten-story stone, 
brick and terra cotta office and store building. On July 1, 1913, 
Mr. Messchert leased the property to the Bailey, Banks & Bid- 
die Company for a period of fifty years, at a yearly net rental 
of thirty-six thousand dollars. When Mrs. Grant, the tes- 
tator's daughter, died in 1913, and the property passed to col- 
laterals, the lease had forty years to run. 

Only one of the appellant's witnesses, Mr. Massey, put a 
valuation on the property unencumbered. He valued it at $1,- 
500,000, on the basis of approximately $15,000 a foot front for 
the ground and $300,000 for the building. 'Mr. Craven valued 
the building at between $200,000 and $300,000. 

For the Commonwealth, Mr. Fellows estimated the value 
at $1,750,000; Mr. Bashore, at $1,500,000; Mr. Dempsey, at 
$1,640,000, on the basis of $15,000 a foot front for the ground 
and $500,000 for the building; Mr. Speise, at $1,720,000, on the 
basis of $16,000 a foot front for the ground and $500,000 for the 
building; and Mr. Flood, at $1,500,000, on the basis of $1,000,- 
000 for the ground and $500,000 for the building. 

The latest sale in the vicinity was the property adjacent 
to the Bailey Building, with a frontage of nineteen feet, which 
was sold for $300,000. There was an old fashioned building on 
the ground, which has since been used as a shell for an im- 
proved structure. 

' There was testimony to show the rentals of the Bailey 
property, but in view of the fact that even now the building 
is not as modern and as desirable as some of the newer office 
buildings, it would be rather dangerous to base a valuation 
upon the present productivity. 

It would seem that a fair appraisement of the property 
would be $15,000 a foot front for the ground, or $1,140,000, and 
$400,000 for the building, or a total of $1,540,000. 

For the appellant, Mr. Dallam appraised tjhe property, sub- 
ject to the lease, at $1,000,000, by capitalizing the income of 
$36,000 on the basis of 3.6%, and taking into consideration 
the possibility of something in reversion. The testimony of 
Mr .Massey was to the same effect. Mr. Cross arrived at a 
valuation of $950,000, by capitalizing the income on the basis 
of 3.75%, the market rate for central real estate. Thomas 
Craven estimated the value at $900,000, by capitalizing the in- 
come on the 'basis of 4%. 

For the Commonwealth, Mr. Fellows estimated trie value of 
the property, subject to the lease, at $1,600,000, by capitalizing 
the income on the basis of 2.5%, the market rate on irredeemable 
ground rents. Messrs. Bashore, Simpson, Warren and Flood 
estimated the value at $1,500,000. Mr. Dempsey put a value on 
the property of $1,640,000., and Mr. Speise, a value of $1,720,000. 
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The court does not believe that the rate on irredeemable 
ground rents is a good standard by which to determine the 
market return on real estate. Most, if not all, of the sales of 
irredeemable ground rents have been not to investors but to 
owners of the fee, for the purpose of extinguishing them. 

Although it was testified that 3.75% is the market return 
on central real estate in Philadelphia, the court feels that Mr. 
Craven's testimony that 4% should be adopted as correct, in 
view of the fact that for forty years the property can merely 
be looked upon by the lessors as an investment, and no oppor- 
tunities of sale can be taken advantage of during that time. 

Taking, then, the value of the property unencumbered as 
$1,540,000, the market return would be 4% on that amount, or 
$61,600. Since the present return is $36,000, it would seem that 
the lease belonging to the Bailey, Banks & Biddle Company 
would be worth such an amount as would pay an annuity of 
$25,600, the difference between $61,600 and $36,000, for a period 
of forty years. A calculation will show that on the basis of 5%, 
the rate now adopted by the Auditor General's Department, the 
amount would be $439,271. Deducting this amount from t3he 
unencumbered value of the property will give the value of the 
property subject to the lease; and that amount will be found 
to be $1,100,729. • • 

With respect to the Douglassville property, Messrs. Wit- 
man, McDermott and Mengel, well known real estate men of 
Reading, valued it at $15,650, $15,550 and $15,500, respectively. 
Mr. Noel Witman, of Douglassville, valued it at from $12,000 
to $14,000, and Messrs. Leaf and Flannery, both of whom have 
been familiar with the property and the neighborhood for many 
years, valued it at $17,000. Mr. Custer, for the Commonwealth, 
put an estimate on the property of $20,000, by comparing it 
with other property not appearing to be similar; and Messrs. 
Bland and Kepp gave estimates of $25,000 and $30,000 to $35,- 
000, respectively, on the basis of the properties' availability for 
building lots, without making it appear that such a promotion 
would be adapted to the neighborhood. 

There can be no question that Mr. Messchert put into the 
property, which was his home, a great deal of money; but in 
view of the character of the neighborhood, which is merely that 
of a plain, country village, I am inclined to agree with Messrs. 
Leaf and Flannery, and fix the value at $17,000. 
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WERNER & PFLEIDERER vs. ALBERTI. 

Affidavits of Defense. 

In a suit founded upon a written contract to purchase a single 
blade dough mixer of one barrel capacity, an affidavit of defense is 
insufficient which admits the contract and merely avers that defend- 
ant bought the mixer "by figure No. 488, exhibited in a catalogue 
issued by plaintiff and shown to defendant by plaintiff's agent at the 
time said contract was entered into," and that "plaintiff shipped a 
mixer of a different style being much smaller and cheaper than the 
one that was ordered as aforesaid." 

In the Court of Common Pleas of Berks County. 

No. 33 October Term, 1913. 

Rule for judgment for want of sufficient affidavit of de- 
fense. 

E. Carroll Schaeffer for plaintiff and rule. 

Ira G. Kutz for defendant. 

Opinion by Wagner, J., April 6, 1914. — This suit is found- 
ed upon a written contract wherein the defendant agreed to 
purchase from the plaintiff one single blade Peerless dough 
mixer on.e barrel capacity, and to pay therefor three hundred 
and ten dollars ($310.00). The mixer was delivered on June 
20th, 1912. The suit is for the balance due, to wit, $285, with 
interest from June 20th, 1912. 

The defendant admits that he entered into the alleged con- 
tract. He avers that he bought the mixer "by figure No. 488, 
exhibited in a catalogue issued by plaintiff and shown to de- 
fendant by plaintiff's agent at the time said contract was en- 
tered into." He further avers that '"'plaintiff shipped a mixer 
of a different style, being much smaller and cheaper than the 
one that was ordered as aforesaid." The affidavit is uncertain 
as to whether this allegation with regard to a mixer of a dif- 
ferent style refers to figure No. 488 shown to plaintiff, or 
whether it refers to the one specified in the written contract. 

Defendant was given ten days' time within which to file a 
supplemental affidavit of defense. This he has not done. What 
the defendant evidently intends to aver is that the mixer 
shipped by plaintiff to defendant is of a different style than the 
one designated by figure No. 488, and also that the mixer de- 
scribed in the contract, that is, the single blade Peerless size 
No. 1, which he agreed to purchase is of a different style and 
smaller than the one shown to him when he purchased it from 
figure No. 488. There is no averment in this affidavit that the 
mixer specified in the written agreement was not received. 
What defendant evidently desires to set up as a defense is that 
he was induced to sign an agreement for a different mixer than 
that which he bought by figure No. 488. If so. then it should 
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have been specifically averred, and the facts which induced 
him to sign a contract different from that which he had en- 
tered into should have been fully set forth. That not having 
been done, the affidavit is insufficient : Gen. Elec. Co. vs. Cam- 
den Iron Works, 239 Pa. St. 411. This rule must also be made 
absolute on account of the uncertainty contained in the affi- 
davit of defense. 

Rule for judgment is made absolute and the Prothonotary is 
directed to ent e r judgment in favor of the plaintiff, and against 
the defendant, for the amount of plaintiff's claim, with inter- 
est, that is, for $315.63. 



RESSLER vs. GROFF. 

Judgments — Rule to Open Judgment, 

Plaintiff entered a judgment for $900 against defendant by con- 
fession, and issued execution thereon. Defendant filed a petition to 
open the judgment alleging that he had paid $300 thereon and that 
the plaintiff had thereafter accepted a one-half interest in his baking 
business in full satisfaction of the balance due her. The depositions 
confirmed defendant's allegations and the rule to open judgment was 
made absolute. 

In the Court of Common Pleas of Berks County. 

No. 181 April Term, 1912, J. D. 

Rule to open judgment. 

W. B. Bechtel for defendant and rule. 

Chas. W. Matten for plaintiff. 

Opinion by Wagner, J., April 6, 1914. — On October 29th, 
1913, Emma Ressler, plaintiff, issued an execution against 
William G. Groff, defendant, for $1,070.85. This amount in- 
cluded the principal sum of a judgment of $900 entered by 
plaintiff against the defendant and the interest and attorney's 
commission upon the same. On November 3rd, 1913, defend- 
ant presented his petition to open the judgment, alleging as 
reasons therefor, first, that on April 23rd, 1911, he had paid the 
plaintiff on account of said judgment the sum of $300; and, 
second, that subsequent thereto the plaintiff had agreed with 
the defendant to take a one-half interest as partner in his busi- 
ness of baking, and as consideration therefor had agreed to 
cancel the balance due on the aforesaid judgment. The plain- 
tiff in her answer admits payment of the $300, but denies the 
agreement as to partnership. 
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In the depositions taken on the part of the defendant, the 
defendant testified that on May 1st, 1913, he had sold to the 
plaintiff a one-half interest in his baking business; that the 
consideration therefor was the cancellation of the balance due 
on the aforesaid judgment. He testified that from May 1st 
until the day of the execution, October, 1913, she attended to 
the store in the evening, kept the books, took in the money, 
and every evening went over the day's business with him. He 
also testified that as such partner from May 5th, 1913, to Octo- 
ber 29th, she had taken out of the partnership $285.26. In this 
testimony defendant is partly corroborated by Clarence Bren- 
del, who stated that he was in the employ of the defendant; 
that on May 1st a stock account was taken; that before the 
stock account had been taken, when he came in with the team 
he gave the money to Groff, but that thereafter he gave it to 
Mrs. Ressler; that when he wanted money he received it 
from her, and that she subsequent to May 1st paid his wages, 
whilst prior thereto the defendant had paid them. Henry 
Groff, the father of the petitioner, stated that he was in the 
employ of his son as a teamster; that Emma Ressler came 
into the business about May 1st and that before that time he 
made his reports and paid his moneys over to Mr. Groff ; after 
that he paid them to the plaintiff, and that the reason that he 
did so was that she asked him for the money, whereupon he 
asked her whether she had a right to take the money, and to 
this she replied : "I am a partner ;" that his wages subsequent 
thereto were paid by Mrs. Ressler, and that this continued 
until the time of the execution. 

In the depositions taken on the part of the plaintiff, she 
admitted that she had received the $285.26. The book ac- 
counts show that it was received by her at irregular times, and 
in various amounts ranging from $8.70 at a time, to 10 cents. 

The manner in which the cash was received by her, to- 
gether with the circumstances attending the receipt thereof, 
strongly tends to the belief that she received this money as a 
partner might take it from the business, and not in payment 
of wages at $3.00 a week, and for other items as she contends. 
Although the plaintiff denies the partnership, yet a consider- 
ation of the entire evidence inclines us towards defendant's 
contentions. Therefore, under Jenkintown N. Bank's Appeal, 
124 Pa. St. 337; Fisher vs. Holbrook, 7 Pa. Sup. Ct. 647, 650; 
Italo French Produce Co. vs. Thomas, 28 Pa. Sup. Ct. 293, 
295, we consider that the judgment should be opened. 

Rule to open judgment is made absolute. 
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NOLDE and YOCOM vs. READING SANITARY RE- 
DUCTION CO. (No. 2.) 

Equity — Decree. 

In equity, the decree to be made is determined by the situation at 
the time of its entry, not at the commencement o<f the suit. 

Injunction — Nuisance. 

Equity will take, jurisdiction to abate a continuing nuisance caused 
by the operation of a garbage reduction plant, even though, in part, 
the injury is not continuous and could toe compensated by damages. 

In the Court of Common Pleas of Berks County. In 
Equity. 

No. 1054 Equity Docket, 1911. 

Exceptions to decision. 

H. F. Kantner for plaintiff. 

W. Kerper Stevens for defendant. 

Opinion by Endlich, P. J., April 25, 1914. — A review of 
this record in the light of the arguments upon the exceptions 
filed by defendant to the decision rendered February 2, 1914, 
has failed satisfactorily to indicate that in any particular the 
findings or conclusions there stated ought to be modified. The 
facts detailed apparently comprehend all that are material to 
an understanding and disposition of the case and are practical- 
ly beyond dispute. The legal rules seem reasonably free from 
doubt. A circumstance manifest from the face of defendant's 
answer, and not without significance, is that Adams' contract 
with the city of Reading for the collection, etc., of its garbage 
has expired ; so that whatever operations are still being carried 
on by defendant at its plant can derive no possible aid from 
considerations of public necessity. If therefore there was ever 
any analogy between this case and Fischer vs. Reduction Co., 
189 Pa. 419, relied upon by defendant, it is now eliminated, the 
rule being that, in equity, the decree to be made is determined 
by the situation at the time of its entry, not at the commence- 
ment of the suit : Shaw vs. Bayard, 4 Pa. 257, 258 and 9 ; U. S. 
Brick Co. vs. Brick Co., 228 id. 81, 86. Nor as to the nature and 
scope of the decree to which plaintiffs have been held entitled 
and defendant liable, must it be overlooked' that it does not 
contemplate a peremptory interdiction of defendant's opera- 
tions and business, but only an injunction against carrying on 
the same in the unlawful manner and with the injurious effects 
complained of in plaintiffs' bill and specified in the findings, — 
avoidable according to defendant's own theory and certainly 
not shown to be such as plaintiffs are bound to put up with. 
In this view, the doctrine laid down in Wier's App., 74 Pa. 
230, Austin vs. Converse, 219 id. 3, and similar cases, adverse 
to the striking down or removal of a business long antedating 
the growth of population in the neighborhood and objection- 
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able only to persons coming there with knowledge of existing 
conditions, does not control as (in the absence of other dis- 
tinctions heretofore pointed out) it might if the remedy to be 
applied were more radical. 

The contention that in part the injury complained of by 
plaintiffs is not continuous and may be compensated by dam- 
ages, and therefore is incapable of being made the ground for 
an injunction under such decisions as Richards' App., 57 Pa. 
105, and Harley vs. Water Co., 174 id. 416, cannot prevail. 
Whilst it is true that, on an occasion now past, there was an 
instance of aggravated injury by overflowing, etc., which 
might be a ground of recovery of damages at law, the condi- 
tions from which that injury arose ( have continued substan- 
tially the same, and, though perhaps in a less acute degree, are 
still operative. 

The exceptions are dismissed, and counsel may prepare 
and submit the proper final decree, sec. reg. 



TREICHLER et al. vs. BOROUGH OF KUTZTOWN. 

Ta xe« — Boroughs — Assessment — Injunction. 

Plaintiffs were owners of real estate situated in Maxatawny 
Township, Perks County. In 1909 the Forough of Kutztown, by ordi- 
nance, attempted to annex this property to the Borougrh, but on ap- 
peal, the Superior Court, in 1912, adjr.rtged the ordinance void and of 
no effect. In the meantime the assessor of the Eoroug>h of Kutztown 
assessed the real estate as a part of the Borough and returned the 
valuation? to the Commissioners' office of Berks County, for taxation 
purposes for the year 1912. Plaintiffs' real estate was legally annexed 
to the Poroug-h of Kutztown on May 23, 1912. On May 31, 1912, the 
School Oistrict of the Borough levied a tax for the year 1912 and on 
June 4th, 1912. the Borough of Kutztown levied a tax for general bor- 
ough purposes upon this real estate, 'both levies being based upon the 
valuations previously made by the assessor. Plaintiffs' had already 
paid taxes for the year 1912 to Maxatawny Township and refused to 
pay the borough taxes. He'd: — that the assessor of the Eorough of 
Kutztown had no authority to assess the properties' in dispute at the 
time the assessment was made and that taxes levied upon such assess* 
ment were void: 

In the ' Court of Common Pleas of Berks County. In 
Equity. 

No. HOT Equity Docket, 1913. 

Injunction to restrain collection of taxes. 

C. II. Ruhl for plaintiffs. 

William J. Rourke for defendant. 

Opinion by Wagner, J., May 23, 1914. 

FINDINGS OF FACTS. 

1. Prior to May 23rd, 1912. the plaintiffs resided and 
owned the following real estate situate in Maxatawny Town- 
ship, Berks County, Pennsylvania: Anna Eliza Treichler, 
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four lots of ground upon which houses are erected, and also a 
farm consisting of 85 acres, more or less. James G. Treich- 
ler, two lots of ground upon which houses are erected, and 
David L. Treichler, three lots of ground upon which houses 
are erected. 

2. The School District of Maxatawny Township on 
April 20th, 1912, levied a school tax for the year 1912 upon 
all the aforesaid real estate, and demanded payment from the 
respective owners thereof, which said taxes were thereupon 
paid by them to the duly elected and qualified collector 
thereof. 

3. The Supervisors of Maxatawny Township on April 
6th, 1912, levied a road tax for the year 1912 upon alf the 
aforesaid real estate, which tax, after demand made by the 
duly qualified collector of taxes of the said township, was 
paid to him by the respective owners of said real estate. 

4. On May 23rd, 1912, the aforesaid premises, with the 
exception of about 60 acres of the farm were annexed by 
corporate action to the Borough of Kutztown, and by such 
action became a part thereof. 

5. On February 5th, 1909, the Borough Council of Kutz- 
town, by ordinance attempted to annex the aforesaid lots and 
farm to the Borough. This ordinance, on March 1st, 1912, by 
the Superior Court, was adjudged and decreed to be null, 
void, and of no effect and the Borough was perpetually re- 
strained from exercising corporate or municipal authority, in 
pursuance of the aforesaid ordinance, over any part of the 
land described therein and thereby attempted to be annexed 
to the borough. 

6. During the fall of 1911, the assessor of the Borough 
of Kutztown assessed plaintiffs' aforesaid real estate as a part 
of the Borough of Kutztown, and returned the valuations 
thereof to the Commissioners' office of the County of Berks 
for taxation purposes for the year 1912. 

7. On May 31st, 1912, the School District of the 
Borough of Kutztown, levied a school tax for the year 1912, 
and on June 4th, 1912, the Borough of Kutztown, by ordi- 
nance, levied a tax for general borough purposes upon plain- 
tiffs' aforesaid real estate, said levies being based upon the 
valuations or assessments so as aforesaid made by the assessor 
of the Borough of Kutztown, and by the Borough received 
from the County Commissioners' office. 

8. The plaintiffs have refused to pay the taxes thus 
levied by the School District and Borough of Kutztown. 

9. Charles A. Frey is the duly qualified collector of taxes 
for the Borough of Kutztown, and has demanded from plain- 
tiffs payment of the taxes as levied on May 31st, 1912, and 
June 4th, 1912, which demand of payment has been refused by 
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the plaintiffs. In consequence of this refusal, Charles A. 
Frey has threatened to levy a distress upon the personal prop, 
erty of the plaintiffs, and to sell the same if the taxes be 
not paid. 

10. Subsequent to the order of the Superior Court on 
March 1st, 1912, the school authorities and the Supervisors of 
Maxatawny Township appointed a committee of three per- 
sons, one of whom was the township assessor, to obtain from 
the county Commissioners , office the valuation or assessments 
of plaintiffs aforesaid properties as made by the Borough As- 
sessor in the fall of 1911. This valuation thus obtained from 
th§ County Commissioners' office was made the basis for the 
tax levies of the School District and Supervisors of Maxa- 
tawny Township, as found in Findings of Fact two and three. 
11. The school tax and the road tax levied by the authori- 
ties of Maxatawny Township, as found in Findings of Fact 
two and three, were placed into the hands of Ephraim Brown, 
the township tax collector, for collection prior to May 23rd, 
1912, that is, at a time when the aforesaid premises were still 
a part of the township of Maxatawny. 

DISCUSSION. 

On February 5th, 1909, the Borough Council of Kutztown 
passed an ordinance, the purpose of which was to annex to the 
Borough of Kutztown, with other lands, plaintiffs' aforesaid 
real, estate. This ordinance was by the Superior Court, on 
March 1st, 1912, declared null, void, and of no effect. During 
the time intervening between these two dates, the Borough of 
Kutztown assumed control over the premises thus attempted 
to be annexed. The Borough assessor accordingly assessed 
the aforesaid described premises, and returned the valuations 
to the County Commissioners' office. When, by a subsequent 
proceeding, these premises were, on May 23rd, 1912 annexed 
to the Borough, the Borough Council and the School District 
of the Borough took as the basis upon which to levy taxes for 
borough and school purposes the assessment thus made by 
the assessor of the borough in 1911 when he assessed these 
premises as situate in the borough, whereas in fact they were 
situate in Maxatawny Township. The decree of the Superior 
Court on March 1st, 1912, which adjudged the ordinance of 
February 5th, 1909, null, void and of no effect, placed these 
premises in the position of never having been annexed, and 
never having been a part of the Borough of Kutztown. 

Accordingly, on May 31st, 1912, when the Borough School 
District levied its tax, and on June 4th, 1912, when the bor- 
ough levied its tax, we have, by these respective bodies, a 
levy upon a value assessed by the Borough Assessor at a 
time when these properties were not a part of the borough 
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and when he, as assessor, had no jurisdiction to assess them 
for taxation purposes. The act of February 14th, 1889, P. L. 
7 provides: "That the qualified voters of every borough and 
township in the Commonwealth of Pennsylvania, shall * * 
-* vote for and elect a properly qualified person for assessor 
in each of said districts, who shall serve for three years." The 
act of May 8, 1889 P. L. 133, provides that : "The assessors 
elected pursuant to the provisions of this act shall perform all 
the duties of assessors under the laws of this Commonwealth." 
This valuation of real estate, upon receipt of a precept 
from the County Commissioners, and after the assessor had 
taken the form of oath provided by the act of July 27, 1842, 
P. L. 445, Sec. 9, was required to be made by act of April 15, 
1834, Sec. 4, P. L. 512, upon the real estate situate within the 
respective boroughs and townships for which the assessors 
were elected. In the case of Arthur et al. vs. School Dist. et. 
al., 164 Pa. St. 410, on page 413, Mr. Justice Williams says: 
"The power of borough and township officers to levy taxes 
upon persons and property rests upon residence and location. 
The persons who live within the borough, and the lands in- 
closed by its lines, are subject to the jurisdiction of the bor- 
ough and its officers. Persons and property located in some 
other borough or township are subject to the jurisdiction of 
the town or borough in which they belong." In Frick Coke 
Co. vs. Mt. Pleasant Township, 222 Pa. St. 451, on page 456, 
we have : "The taxing system of this state is entirely a crea- 
ture of statutory law, and the several steps required to be 
taken in the assessment and collection of taxes are regulated 
by statute. The general act of April 15, 1834, P. L. 509, as 
supplemented and modified by subsequent legislation, is the 
present law of the state on the subject. It defines the sub- 
jects of taxation and provides the manner of making the as. 
sessments and the collection of taxes. The County Commis- 
sioners issue their precept to the assessor on or before the 
second Monday of September, and he is required, on or before 
December 31, to return to the commissioners a list of names of 
all taxable persons, and a list of all property taxable by law 
within his district, together with a valuation of the same to be 
made as provided by the statute. The commissioners may raise 
or reduce the value placed upon the property by the assessor, 
and after having examined and corrected the assessment or 
valuation, they are required to send a transcript of the assess- 
ment, together with a statement of the rate to the assessor, 
who is required to notify the taxable of the day fixed for an 
appeal." See also Plains Township's Appeal, 21 Pa. Sup. Ct. 
68; Ahl vs. Cleim, 52 Pa. St. 432; Gilchrist's Appeal, 109 Pa. 
St. 600. 
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It will therefore be seen that the levy of the Kutztown 
school tax and Kutztown borough tax is upon an assessment 
made by the borough assessor who had no authority in law to 
assess property in Maxatawny Township, and which assess- 
ment is consequently clearly illegal. There being no assess, 
ment of these properties, the borough and school authorities 
of Kutztown had no basis upon which to levy a tax. The 
plaintiffs, irrespective of whether or not they have paid their 
taxes levied by the School District of Maxatawny Township 
and the Supervisors of Maxatawny Township, are entitled to 
an injunction restraining the defendants from levying upon 
their personal property and enforcing the payment of the 
taxes made by the School District of Kutztown and the Bor- 
ough Council thereof. 

Even if the position claimed by the borough were correct, 
that is, that the assessment was' such upon which it could levy 
a tax, then we consider that the assessment made by the Bor- 
ough Assessor of lands in Maxatawny Township would be 
equally available by the township for taxation purposes. The 
taxation for both township and borough purposes is based 
upon the county valuation. The School District on April 20th, 
1912, and the Supervisors on A^ril 6th, 1912, whilst the afore- 
said premises were still a part of the township, made a levy 
for taxes upon the assessed valiie obtained from the Commis- 
sioners' office for the year 1912. Both taxes were placed for 
collection into the hands of the township tax collector before 
this part of the township was afhnexed to the borough. Both 
taxes have been paid. In Snow Shoe Borough vs. Grove et 
al., 17 Dist. Reps. 722, it is held that: "Upon the organization 
of the government of a borough formed out of a portion of a 
township, the board of supervisors of the township cease to be 
officers within the limits of the borough, and have no control 
over its streets and buildings, but they may collect taxes as- 
sessed and payable theretofore by the citizens of the new 
borough.'' See also Witherite vs. Sullivan, 17 Dist. Reps. 721. 
Sec. 504, P. L. 332, Act of May 18, 1911, provides: "In case 
a new school district is created after the taxes have been as- 
sessed and levied in the district out of which it is partly or 
wholly created, but before the', beginning of the school year 
therein, then, in such cases, all the taxes assessed and levied 
in said year by the board of school directors, on the property 
or residents within the limits of the new school district, shall 
be collected by the tax collector of the district out of which 
the new district was created, and all such taxes collected on 
property or from residents within the limits of the new school 
district shall be paid over by him to the treasurer of such new 
school district." ! 
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The plaintiffs cannot again be taxed in the borough to 
which they are annexed for that same year, for which they 
have paid their tax to the township. This being the case, it is 
proper for equity to enjoin the defendants. St. Clair School 
Board's Appeal, 74 Pa. St. 252 ; Payne et al. vs. School Dis- 
trict, et al. 168 Pa. St. 386, 388 ; St. Mary's Gas Co. vs. Elk 
County, 191 Pa. St. 458, 463; Byers vs. Hempfield Township, 
226 Pa. St. 278. 

CONCLUSIONS OF LAW. 

1. Complainants are entitled to relief in equity. 

2. The assessor of the borough of Kutztown in his as- 
sessment of the valuation of property for county purposes had 
no authority to assess plaintiffs' aforesaid property and return 
the same to the County Commissioners for taxation purposes. 
The levy made by the School District of the Borough of Kutz- 
town on May 31st, 1912, and the levy made by the Council of 
the Borough of Kutztown by ordinance on June 4th, 1912, was 
without legal right. 

3. Plaintiffs are entitled to an injunction restraining the 
School District of the Borough of Kutztown, the Borough of 
Kutztown. and Charles A. Frey, collector of taxes of the Bor- 
ough of Kutztown, from levying a distress upon any of the 
property of plaintiffs or any of them for the purpose of selling 
the same for the taxes levied, by the School District of the 
Borough of Kutztown on May 31st, 1912, and by the Borough 
of Kutztown on June 4th, 1912, and from any other proceed, 
ings for the purpose of collecting said taxes or any of them. 

4. Defendants shall pav the costs of these proceedings. 
AND NOW, to wit, May 23, 1914, the Protfhonotary is 

directed to enter a decree nisi in accordance with the forego- 
ing decision, and forthwith to give notice thereof to the par- 
ties or their counsel of record, sec. reg. 



FRANKS vs. COUNTY COMMISSIONERS. 

Court Criers — Effect of Act 12 May, 1911, P. L. 293, on previous 
contract for salary — Mandamus — Demurrer. 

The President Judge of the Orphans' Court of Berks County, 
in 1892, appointed plaintiff its crier "until the further order of 
the Court," at a compensation of $50 per month, "allowed upon 
a per di?m basis as determined upon by the Court." In 1907 the 
compensation was increased to $60 per month, but in 1909 it was 
again placed at $50. No term of service was fixed and the orig- 
inal appointment was not interfered with or modified as to dura- 
tion. Plaintiff continued to accept the compensation specified, in 
monthly payments, including tha^ of December 31st, 1913, which 
he took 'under protest." On December 18th, 1913, he presented 
to the County Commissioners a bill for "unpaid services as crier 
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of the Orphans Court," from June 1, 1911 to December 81, 1913, 
amounting to $1,083.31, basing his claim on Act 12 May, 1911, P. 
L. 293, which provided that in all judicial districts containing over 
150,000 inhabitants (thus including Berks County), "court criers 
of the several courts" should be paid an annual salary of $1,000, 
out of the county treasury, in monthly payments. The Commis- 
sioners refused the^ warrant and thereupon plaintiff sued out a 
writ of mandamus. Defendants demurred. Held, That the crier 
is not a public officer in the legal and proper acceptance of that 
term; that the employment of plaintiff and the fixing of his com- 
pensation antedated the statute and were, at the time, valid and 
binding; that plaintiff's acceptance of the position on the terms 
designated involved a contract to serve on those terms during the 
continuance of the employment; that it is not to be presumed that 
an enactment of the Legislature was intended to defeat or impair 
existing contracts; that it is not at all clear from the language of 
the Act that it was to supersede previously made arrangements; 
and that the Act of 1911 ought not to be regarded as applicable to 
this case. Judgment was entered on the demurrer in favor of de- 
fendants. 

Same> — Statutes — Construction. 

Every statute is to be treated as intended to operate prospect- 
ively, not retroactively, unless the language indicating the latter 
intent is so clear as to preclude all question. A prospective inter- 
pretation of the Act of 1911, would make it apply to Court criers 
appointed or re-appointed after its passage, and not to such hold- 
ing their positions under appointments made prior thereto upon 
terms then lawfully prescribed and assented to. 

Same— Contracts — Estoppel by Conduct. 

If plaintiff's right to his compensation was a contractual one 
and the Act of 1911 were capable of affecting that contractual 
right, his acquiescence in the continuance of the original arrange- 
ment and his acceptance of payments in accordance with it ought 
to be regarded as a bar against his claim, since plaintiff could 
waive the benefit of the statute and rest upon his contract. The 
same rule which would govern as between private parties in the 
matter of estoppel from conduct inconsistent with the assump- 
tion of a right greater than that claimed and enjoyed, applies as 
between a claimant against the public and the latter, where a 
compensation though designated by statute, is undertaken to be 
otherwise regulated and that regulation is acquiesced in and acted 
upon. 

In the Court of Common Pleas of Berks County. 

No. 24 February Term, 1914. 

Mandamus : Demurrer. 

Lee Friday for plain tifT. 

Joseph R. Dickinson, County Solicitor, for defendants. 

Opinion by Endlich, P. J., June 1, 1914.— By sec. 78, Act 
14 Apr. 1834, P. L. 355, the judges of the several courts of this 
Commonwealth were empowered to appoint criers and fix their 
compensation for each day's attendance. No doubt this was 
one of the powers conferred upon the separate Orphans' Court 
of this county by sec. 4 of the Act 13 June 1883, P. L. 97, cre- 
ating- the same. On Dec. 27, 189*?, the then President Judge of 
that court appointed the plaintiff its crier, "until the further 
order of the Court," at a compensation of $50 per month, "al- 
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lowed upon a per diem basis as determined upon by the 
Court." On Dec. 30, 1907, the compensation was increased to 
$60 per month, but on Dec. 30, 1909, again placed at $50. By 
neither of these later orders was any term of service fixed, or 
the original appointment interfered with or modified as to 
duration. 

The Act 12 May, 1911, P. L. 293, enacts that in all judicial 
districts containing over 150,000 inhabitants (thus including 
Berks county) "court criers of the several court^" shall be paid 
an annual salary of $1,000 out of the county treasury, in 
monthly payments. The plaintiff continued to officiate as 
crier of the Orphans' Court from the time of his original ap- 
pointment, and under the same, until Dec. 31, 1913, accepting 
the monthly payments made to him by the county in accord- 
ance with the orders above referred to, the last payment, on 
Dec. 31, 1913, being for $50, which he took "under protest." 
On Dec. 18, 1913, he had presented to the County Commis- 
sioners a bill for "unpaid services as crier of the Orphans' 
Court," from June 1, 1911, to Dec. 31, 1913, less the amounts 
drawn by him, claiming a balance due him under the statute 
of $1,083.31, and demanding a warrant for the same. The 
Commissioners refused, and thereupon this writ was sued out. 
The defendants have demurred, and the question now is 
whether, upon the facts as stated, appearing by the record, 
plaintiff is entitled to judgment or not. 

The right to the compensation affixed by law to a public 
office is an incident to it involved in the legal concept of the 
office : Bowers vs. Bowers, 26 Pa. 74, 77 ; Com. vs. Gamble, 62 
id. 343, 349; Benedict vs. U. S., 176 U. S. 357, 360. But a court 
crier is not a "public officer" in the legal and proper accepta- 
tion of that term, as apparent from the definitions and limita- 
tions of it found in such cases as Houseman vs. Com., 100 Pa. 
222 ; Com. vs. Black, 201 id. 433 ; Richie vs. Philadelphia, 225 
id. 516 ; Davis vs. Homestead, 47 Pa. Super. Ct. 444. It fol- 
lows that the prohibition of Art. Ill, sec. 13, of the Constitu- 
tion, against legislation increasing the salary, etc., of public 
officers after their appointment, etc., is not in point. But 
neither, for the same reason, can the principle which forbids, 
as against policy, a control of or departure from the compen- 
sation attached by statute to a public office, or an estoppel 
against claiming the same in the face of a conflicting arrange- 
ment: Miller vs. U. S., 103 Fed. 413; Satterlee vs. Police 
Board, 75 N. Y. 38; Peters vs. Davenport, (la.) 74 N. W. 6; 
Abbott vs. Hays, (Neb.) Ill id. 780, (and see Lancaster vs. 
Fulton, 128 Pa. 48,) be deemed decisive. It has, to be sure, 
been held that, where a statute fixes the compensation of a 
mere employee of the State or a municipality, an attempt on 
the part of his superiors to fix it differently in advance of his 
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employment is unavailing: Kehn vs. State, 93 N. Y. 291. But 
it will be noticed that here the employment of plaintiff and 
the fixing of his compensation antedated the statute in ques- 
tion, and were at the time valid and binding. Moreover, they 
were so essentially on a contractual basis. Plaintiff's accep- 
tance of the position on the terms designated by the Orphans' 
Court involved a contract to serve upon those terms during 
the continuance of fhe employment. The latter was indefinite 
in duration and there was at no time a new appointment. It 
can perhaps hardly be contended that the Act of 1911, applied 
to this case, would offend against Art. Ill, sec. 11, of the Con- 
stitution, forbidding extra compensation to public officers, 
servants, employees, etc., after services rendered or contract 
made. The statute is not one undertaking to allow "extra" 
compensation in any usual sense of the word. Yet it cannot 
be doubted that the effect sought to be given to it in this case 
would necessarily be to modify rights and duties established 
by contract lawfully made and actually subsisting at the date 
of the passage of the Act. 

It is not to be presumed that an enactment of the Legisla- 
ture was intended to defeat or impair existing contracts. On 
the contrary, every statute is to be treated as intended to oper- 
ate prospectively, not retroactively, unless the language indi- 
cating the latter intent be so clear as to preclude all question : 
Thomas' Elect., 198 Pa. 546; Sproul vs. Glass Co., ,201 id. 103; 
Neeld vs. Cunningham, 216 id. 523. A prospective interpreta- 
tion of the Act of 1911 would make it apply to court criers ap- 
pointed or re-appointed after its passage, and not to such 
holding their positions under appointments made prior thereto 
upon terms then lawfully prescribed and assented to. It is 
not at all clear from the language of the Act that it was to 
supersede previously made arrangements, and it is not neces- 
sary so to hold in order to give it a legitimate field of opera- 
tion, or to afford an opportunity of making it effective wher- 
ever it is reasonably desirable that it should be. The conclu- 
sion indicated would seem to be that the Act of 1911 ought not 
to be regarded as at all applicable to this case. 

It is to be observed that this view of the enactment seems 
to be the one entertained and acted upon by the plaintiff him- 
self, down to December, 1913. If it is the correct one; i. e., if 
the plaintiff's right to his compensation was a contractual 
one, unaffected by the Act of 1911, then clearly his receipt of 
that compensation leaves him without any further demand. 
But even supposing the statute to be capable of affecting that 
contractual right, yet his acquiescence in the continuance of 
the original arrangement and his acceptance of payments in 
accordance with it ought, it seems, to be regarded as a bar 
against his claim in this proceeding. Having a certain right 
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by contract, and being offered another in its stead by statute, 
plaintiff surely might waive the benefit of the statute and rest 
upon his contract. Cuilibet licet renunciare juri pro se intro- 
ducto. Retaining his position under his original appointment, 
asking for no new one, accepting the monthly pay as fixed by 
the Court's order without intimation that it was not received 
as paid, viz., in full, it cannot, upon familiar principles, lie in 
his mouth now to assert that his right was other than what he 
treated it as being, and upon that basis to claim the difference 
between what he was paid according to the terms of his ap- 
pointment and what he might have been entitled to under the 
statute. There seems to be no lack of respectable precedents 
in support of this proposition. In Pray vs. U. S., 106 U. S. 
5 C *4, the salary of a weighmaster had been fixed by law at 
$2,000'. He received this with deductions for Sundays. Hav- 
ing acquiesced in this mode of payment for quite a period, it 
was held that he could not recover what had been withheld. 
In McHaney vs. Marion Co., 77 111, 48S, the law gave a com- 
pensation of $5 per day. There being some doubt about it, the 
amount allowed and accepted was $4; and the difference was 
held irrecoverable. In Harding vs. Montgomery Co., (la.) 7 N. 
W. 396, a sheriff having presented claims for less than the law 
allowed and accepted payments accordingly was not permit- 
ted thereafter to recover the difference. And in Thomas vs. 
St. Clair Co., (Mich.) 8 N. W. 45, a Judge of probate who had 
accepted a salary fixed by a board of supervisors under a mis- 
apprehension of the law as to their right to fix it was held 
barred from recovering the lawful salary. It is of course true 
that these decisions are not on all fours with this case, and 
that in each of them there are minor circumstances differenti- 
ating them. But their doctrine appears to be, that, as inti- 
mated in Pray vs. U. S., supra, the same rule which would 
govern as between private parties in the matter of estoppel 
from conduct inconsistent with the assumption of a right 
greater than that claimed and enjoyed applies as between a 
claimant against the public and the latter, where a compen- 
sation, though designated by statute, is undertaken to be oth- 
erwise regulated and that regulation is acquiesced in and acted 
upon. The cases relied upon in plaintiff's behalf for a contrary 
doctrine do not reach this one, in that none of them deals with 
a statutory increase of salary during the service of an officer 
under an appointment fixing his compensation, — except Clark 
vs. State, (N. Y.), 36 N. E. 817, which, however, fails to sus- 
tain plaintiff's position. Without contract or agreement of any 
sort, a lock-tender received $20 per month, signing the pay- 
roll from time to time. During his employment a law went 
into effect, clearly applicable to persons at the time employed, 
making the rate of wages $2 per day. He sued for the differ- 
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ence and was allowed to recover, with the observation that, 
had there been a contract for $20 proven, he could not have 
recovered. Here, as has been seen, the order of the Orphans' 
Court and the acceptance of its terms by plaintiff establish the 
contract which there was lacking. In addition to this case it is 
proper to refer to Ryan vs. New York, (N. Y.) 69 N. E. 599, 
where a plaintiff who had been engaged as a laborer at a spec- 
ified rate of wages prior to the passage of a statute entitling 
him to a higher rate, but continued to accept the original 
wages for a series of years, was held to have waived any claim 
for increase during that period, — the Court saying (p. 602) 
that a man may waive any right he has by contract, statute 
or constitution (see also Farrell vs. Buffalo, 103 N. Y. Supp. 
340). 

For the reasons stated, we are of opinion that the second 
ground of demurrer is well taken, and, therefore — 

Judgment is entered upon the demurrer in favor of de- 
fendants and against plaintiff, with costs. 



KETCHAM v. ODD FELLOWS' HALL. 

Award of Arbitrators — Affidavits of Defense— Misconduct of Arbitra- 
tors as a Defense. 

Plaintiff sued upon an award of arbitrators, who had been ap- 
pointed by the parties in accordance with the provisions of the con- 
tract between them, which made the decision of the arbitrators 
final. The defense alleged was defective performance of the con- 
tract, resulting in loss to the defendant, and the invalidity of the 
award, because of the failure of the arbitrators to inspect certain 
materials furnished by plaintiff and alleged to be defective; it being 
averred that this was the universally customary method for arbi- 
trators to pursue, and that they had been requested to do so, and 
had been offered the opportunity. Plaintiff entered a rule for judg- 
ment for want of a sufficient affidavit of defense. Held; that the 
affidavit was insufficient, since the defense alleged was valid only if 
the plaintiff was in collusion with the arbitrators in their misconduct 
or in some way implicated in their action, and this was not alleged 
in the affidavit. 

In the Court of Common Pleas of Berks County. 

No. 93 January Term, 1914. 

Assumpsit: Rule for judgment for want of a sufficient affi- 
davit of defense. 

C. H. Ruhl for plaintiff and rule. 

Harvey F. Heinly for defendant. 

Opinion by Endlich, P. J., June 1, 1914. — This is an action 
upon an award of arbitrators appointed by the parties in ac- 
cordance with the provisions of a contract subsisting between 
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them, which makes the decision of the arbitrators final. The 
defence alleged is defective performance of his undertakings 
by the plaintiff resulting in loss to defendant, and invalidity of 
the arbitrators' award to plaintiff because of their failure to 
inform themselves of the character of certain materials fur- 
nished by plaintiff and alleged to be defective, by an inspection 
thereof ; it being averred that this is an universally customary 
method for arbitrators to pursue in controversies such as this, 
and that they were requested to pursue and afforded an oppor- 
tunity of pursuing it in this instance. 

It is said in Hart vs. Kennedy, 47 N. J. Eq. 51, 20 Atl. 29, 
that arbitrations are to be conducted upon the ordinary princi- 
ples upon which other judicial inquiries are conducted, and 
that a refusal of the arbitrators to hear pertinent and material 
evidence is such gross misbehavior as will invalidate their 
award; and in Hewitt vs. Ry. Co., 57 N. J. Eq. 511, 42 Atl. 
325, a failure of arbitrators to go upon and inspect certain 
premises, whilst held not to affect the validity of the award, 
was so regarded because they had not been specially requested 
to make the inspection. Giving all the weight to these utter- 
ances they are entitled to, and conceding, of course, all that is 
laid down concerning the effect of custom and usage in Helm 
vs. Ins. Co., 61 Pa. 107, 109 ; Carter vs. Coal Co., 77 id. 286, 
290; First Nat B'k vs. Fiske, 133 id. 241, 244; Guillon vs. Ern- 
shaw, 169 id. 463, 469, the defence is in substance an allegation 
of mistake or, at the utmost, the omission of a customary duty 
perhaps amounting to misbehavior on the part of the arbi- 
trators; and the question arises, to what extent, if at all, can 
the defendant avail itself of these grounds to avoid the award? 

The general binding force of an award under a voluntary 
submission is sufficiently clear from such cases as Gowen vs. 
Pierson, 166 Pa. 258 ; Thomas vs. Heger, 174 id. 345. That 
mistakes neither of fact nor of law can be set up against it, but 
that it is assailable on the ground of corruption or misbehavior 
on the part of the arbitrators, is decided in Speer vs. Bidwell, 
44 Pa. 23 (and see Pittsb. C. Co. vs. R. R. Co., 227 id. 90, 100 ; 
Klingensmith vs. S. & T. P. Co., 17 Pa. Super. Ct. 210). There 
is, however, to be read in connection with those just referred 
to, and others of like import, a line of decisions holding that 
an award upon a submission such as this cannot be impeached 
for misconduct of the arbitrators, though amounting to fraud, 
unless the party benefited by their wrongful action was in col- 
lusion with them or in some way implicated in that action; 
Hostetter vs. Pittsburgh, 107 Pa. 419 ; Hartupee vs. Pittsburgh, 
131 id. 535; Bowman vs. Stewart, 165 id. 394; Ruch vs. York, 
233 id. 36. Of such a thing there is no averment in this affi- 
davit. It would seem to follow that the defence averred — and 
upon very familiar principles we are bound to assume it to 
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have been stated as strongly as truthfully it can be — must be 
regarded as legally incomplete, and the Court is powerless to 
relieve the defendant from the binding obligation of the award ; 
and therefore — 

The rule to show cause is made absolute. 



COMMONWEALTH vs. LENHART and MOORE. 

Criminal Law— Alibi as a Defense. 

An alibi is of value to a defendant as a defense only when his presence at 
another place makes it impossible for him to have been where, as alleged by 
the Commonwealth, the crime was committed. 

Conspiracy— Evidence— Motive. 

Where defendants are indicted on the charge of conspiracy to defraud 
insurance companies by setting fire to properties belonging to one of the de- 
fendants, insured to the amount of $5,400, it is not a • error for the Court to 
admit the testimony of a witness who testifies that the defendant o« ner had 
authorized him to sell the farm, including the buildings, at $3,000. This evi- 
dence has a distinct bearing upon one of the elements in the case, that is, the 
motive that incited the conspiracy. 

Same— Admissibility of Evidence. 

In such a case evidence that, at the time of the fire, ligh'ed candles were 
found in the hay in the barn adjoining the houses burning, is relevant and ad- 
missible as tending to show that the burning buildings had been fired in a 
similar way. 

Charge of Court— Reference to Interest of Witness. 

It is not' error for the Court, in its charge to the jury, in commenting upon 
defendant's testimony, to call attention to the defendant's interest as affecting 
his credibility. 

Indictments— Arrest of Judgment. 

Defendant asks that the Court arrest judgment on the ground that the 
three counts under which the defendant had been convicted were insufficient. 
Two of the counts appeared to be clearly good. It therefore became im- 
material whether the other count was sufficient or not, since one count in an 
indictment is enough upon which to base a sentence. 

In the Court of Quarter Sessions of Berks County. 

Nos. 3 and 4, June Sessions, 1913. 

Conspiracy: Rules by defendants for new trial and for 
arrest of judgment. 

William Rick, Thos. K. Leidy and Benj. Y. Schearer for 
defendants. 

Harvey F. Heinly, District Attorney, for Commonwealth. 

Opinion by Wagner, J., June 1, 1914. — The reasons filed 
by defendants in support of their application for a new trial 
are based upon the claim that the verdict is against the weight 
of the evidence, and that the Court erred in the admission of 
certain evidence and in portion of the charge. 
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Daniel P. Lenhart, one of the defendants, was the owner 
of a farm property located near West Leesport. Upon this 
property, with other buildings, was a stone and a brick dwell- 
ing house. These two houses were burned down on the even- 
ing of March 18, 1913. The Commonwealth claimed that the 
two defendants had conspired together to burn down these 
premises for the purpose of obtaining the insurance thereon 
and to thereby defraud certain insurance companies. Welling- 
ton M. Leinbach, a real estate agent, testified that shortly be- 
fore the fire, Daniel P. Lenhart had placed this property into 
his hands for sale at the price of $3,500, but that 'he was willing 
to take therefor $3,000. The insurance upon all the farm 
buildings, placed in three separate companies, none of which 
had any knowledge of the insurance held in the others, was 
$7,100, and upon these two houses alone, $5,400. 

Charles Wise testified that on Sunday, March 16, Paul 
Moore and Daniel Lenhart were seen together at Leesport, the 
latter's home. Harry W. Gable testified that Paul Moore 
came to Air. Byler's Livery Stable, where the witness was 
working, on Monday, March 17, at half-past five o'clock, for 
a horse and buggy ; that Moore said he wanted "to go out of 
town, and didn't know the road right, he wanted to get out 
before it got dark." It was later testified that on that night 
he brought the horse back- to the livery stable at about 9:30. 
Gable also testified that Paul Moore, on Tuesday, March 18, 
brought back the gray mare and buggy at five or ten minutes 
after seven in the evening. Charles Maltzberger, another em- 
ployee at the livery stable, testified that this horse and buggy 
on March 17, 1913, was hired by a man who gave his name as 
Paul Moore. That Daniel P. Lenhart telephoned to him 
about a team on Tuesday, March 18, stating that it was to be 
for Paul Moore, who would come for it at 5 o'clock. Hf* 
" further testified that Moore came for this team at 4:10 and 
brought it back at 7 :10, and that he was the same person who 
had brought the team back the preceding night. That when 
Moore came at 4 o'clock he informed him that he was a little 
ahead of time, whereupon Moore answered: "Yes, I have a 
good ways to go." When questioned as to where he was 
going Moore said that he was going to Leesport. He further 
testified that Moore had with him a package 10 or 12 inches 
long and about 4 inches around. 

This evidence was followed by that of a number of wit- 
nesses who testified that they saw a horse and buggy cor- 
responding to the one Moore had near the Lenhart premises 
on Monday evening, and that the person who drove it asked 
the way to the Lenhart farm, and that thereupon he drove in 
that direction. Also that he asked the way back to Leesport. 
Nathan Hoppes testified that he lived next to the Daniel Len- 
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hart farm, and that on Tuesday, March 18, as he was return- 
ing from work, he was overtaken by a team going at a rapid 
gait. The time was about 5:10. That Paul Moore was the 
only person in it. That he recognized him. That he was 
going towards the Lenhart farm, and 'had a gray horse, black 
buggy, rubber tires and extended lamps. On the next morn- 
ing he again saw and recognized Moore with Lenhart looking 
at the ruins of the burned buildings. Lenhart admits that 
they were on the premises on this day when Hoppes says he 
again saw Moore. Again, on April 3, he identified Moore at 
Lord & Gage's. He also identified the gray horse and buggy 
at Byler's Livery Stable. Joseph Shaneman testified that he 
was with Nathan Hoppes on Tuesday evening, March 18, when 
they were returning from work. He corroborates Hoppes as 
to the time and person who passed them with the gray horse, 
black top buggy with side lights, and 'he positively identifies 
this person as Paul Moore. He stated that he had no trouble 
to pick him out when he saw him again at Lord & Gage's on 
April 3. That the team that he saw on March 18, 1913, he 
again saw up at Byler's Livery Stable. 

The testimony of these two witnesses is then followed by 
that of quite a number of others who lived as close as immedi- 
ately adjoining the Lenhart farm, and at intervening distances 
therefrom of a mile and a half to two miles. These were not 
able to identify the person in the buggy on Tuesday evening. 
They stated, however, there was but one person in it. The 
horse and buggy, according to their descrpition, was evidently 
the one seen by Hoppes and Shaneman. They testified that 
this person drove into Lenhart's place. Some of them 
described the tracks of the rubber-tired buggy that they saw 
upon the premises when they were at the fire that evening. 
They saw the person come out again from the Lenhart prem- 
ises and then pass through West Leesport. The time that 
these various persons saw him was between 5 and 5 :30 o'clock. 
That is, these various witnesses identified the ^ray horse and 
buggy described by Hoppes and Shaneman, that it went to the 
Lenhart premises, remained there some time, returned, and 
was seen upon the return again in West Leesport at about 
5 :30. Several witnesses testified that shortly after they came 
to the fire that burned down the two houses, upon investiga- 
tion, they found two lighted tallow candles in the hay in the 
stable. 

Then we have Moore and Lenhart together again at the 
'United States Hotel, according to Lenhart's testimony, on that 
same evening at about 7 o'clock. The next day Lenhart and 
Moore are together, as already stated, at the burned premises, 
and also driving about in the neighborhood, and, if the Com- 
monwealth's witnesses are to be believed, they were making 
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inquiries as to whether anything suspicious had been seen, 
both claiming that Moore was a detective employed by the 
County, and that he would be paid whether or not he got the 
man who fired the buildings. 

The defense was based largely upon an alibi, and consisted 
of a number of witnesses who can be grouped. Harry McCloy 
and Mrs. Harry McCloy contradicted. Maltzberger, who said 
that Moore got the team at 4:10. They testified that Moore 
was with them at a moving picture show that afternoon, and 
that it was 4:30 when Moore left them. McCloy also testified 
that at this time he was employed by Lord & Gage, and that 
he was working there on March 18 and was working on that 
day. He does not explain how he was working that day at 
L.ord & Gage's and at the same time, with his wife, was at- 
tending a picture show on Penn street. Charles Headerle, a 
young man, says that on Tuesday evening he saw Moore tie 
the horse in front of the United States 'Hotel, and that it was 
a few minutes after 5 o'clock, and that then Moore went along 
with him to West Reading. This witness had also been at- 
tending a moving picture show. He testified that he told 
Moore he had to hurry home yet was tarrying at the Sample 
Shoe Store looking in, when he happened to see Paul Moore 
tying the horse in front of the United .States Hotel. We then 
have a number of witnesses who stated that Paul Moore was 
at his boarding house in West Reading and had supper there 
on Monday and on Tuesday evening at 6 o'clock, that it was 
generally 6:30 when they left the table. One of the wit- 
nesses, David Shunk, Jr., son of the boarding mistress, stated 
that Moore was still at the table at this boarding house on 
Monday evening when he left. Moore testified that he left 
West Reading on this. evening at 6 o'clock and that he got the 
team over in Reading between 6:15 and 6:30. These wit- 
nesses not only contradict the Commonwealth's witnesses, 
Hoppes and Shaneman, who testified that they saw Moore up 
at West Leesport on Tuesday at 5 :10, but also the employees 
of the livery stable who testified that on Monday evening he 
w*\s there at 5 :30 and got the team. When some of these wit- 
nesses were asked how they were able to remember these par- 
ticular days so w T ell, they testified because March 17 was St. 
Patrick's Day. When asked what there was about that day 
which impressed these dates upon their recollections, one wit- 
ness answered they had a great deal of fun on Monday, St. 
Patrick's Day, at the supper table. When questioned as to 
what fun they had, of what it consisted, they were unable to 
give an answer. 

Ah examination of the testimony of these witnesses leaves 
the impression that their testimony was based more upon the 
custom of Paul Moore to be there at his boarding house at 6 
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o'clock and leave about 6 :2f0, than upon an actual remembrance 
of these dates. Charles Dalton and Charles Burkhart testified 
that on the evening of the 18th of March they were together, 
and that between half past 5 and 6 o'clock they saw a gray 
horse and buggy tied in front of the United States Hotel; that 
they had met by appointment on account of some work that 
Burkhart wanted Dalton to do for him. Charles Burkhart 
stated that the reason that "he recollected the date, March 18, 
was that a note was due at one of the banks on that day ; that 
he 'had endorsed a man. He was, however, unable to say 
whether the name of this man whom he had endorsed was 
Macketbocker, Mockerner, Machner , or Machbach. Wihen 
questioned by the Court, he answered: 

"Q. Did you renew the note on that day? A. Yes, sir. 
That is right. 

"O. On March 18? A. Yes, sir, fixed things up. That is 
right. ,, 

On the day following this testimony, Burkhart, upon being 
recalled, entirely contradicts his testimony of the day before. 
He now says that the note was due on the 19th, was not re- 
newed, but went to protest. The jury certainly did not place 
any weight on evidence of this self-contradictory character. 

We have a number of witnesses who testified that they 
saw Moore and Lenhart at the United States Hotel on March 
18. It is remembered that the Commonwealth's witnesses tes- 
tified that on Tuesday evening, March 18, the team was 
brought to the stable at between 7 :05 and 7 :10. Lenhart's 
own witness places Lenhart at Sixth and Court Streets about 
7:00 o'clock, or "maybe a little before." If Lenhart was at 
Sixth and Court Streets at 7 o'clock, it must have been some- 
time after 7 when he got to the Unite;d States Hotel. John 
Keller, the proprietor of the hotel, first saw him at 8 :15. Sev- 
eral witnesses testify that they saw Moore at the hotel on that 
evening, between 6 :30, or 6 :40 and 7 o'clocjc. This can be 
true, and still Moore could have been at the burned premises 
as testified by the Commonwealth's witnesses. After being 
seen at the hotel by these several witnesses he could have re- 
turned the. horse to the livery stable at 7 :10. 

An alibi is of value to a defendant as a defense only when 
his presence at another place makes it impossible for him to 
have been at the place where, as alleged by the Common- 
wealth, the crime was committed: Com. vs. Gutshall, 22 Pa. 
Supt. Ct. 269, 272. The testimony is that the horse used on 
Tuesday evening could travel 10 or 11 miles an hour, (N. of 
T. t p. 155). According to Dr. Wayne Schearer, one of defend- 
ant's witnesses, the distance from Reading to the burned 
premises by the way of Leesport and West Leesport, is not 
quite 11 miles. Therefore, it was not at all impossible for 
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Moore to have been at these burned premises at the times tes- 
tified to by the Commonwealth's witnesses, and upon his re- 
turn, at West Leesport, at about 5:30 p. m., as testified to by 
Rahn and Hafer, and still have been at the United States Ho- 
tel, Reading, before 7 o'clock. 

We have reviewed the evidence somewhat in detail on ac- 
count of the 'great stress laid by counsel for defendants upon 
the reason that the verdict "was against the weight of the evi- 
dence, and that tifnder it, it was impossible for the defendants 
to be guilty of the crime for which they stand charged. A 
careful examination of the entire evidence in the case con- 
vinces us not only that the verdict was not against the weight 
of the evidence, but that the jury was fully and entirely justi- 
fied and warranted in returning upon it a verdict of guilty. 

Another reason assigned for a new trial relates to the ad- 
mission of certain testimony. This consists of, first, the testi- 
mony of Wellington Leinbach as to the price at which the de- 
fendant, Lenhart, valued his farm. As we have already said, 
his testimony was that he, Leinbach, was authorized to sell 
tbe farm at $3,000. The buildings were insured for $7,100 ; the 
two for $5,400. This evidence of the price at which Lenhart 
valued his entire farm was admitted as bearing upon one of 
the elements in the case, that is, the motive that by this over- 
insurance might incite the conspiracy to burn down the build- 
ing. This we consider was properly admitted. In 12 Cye. 
394, we have this principle : "Where it appears that a crime 
has been committed, and the evidence, being wholly circum- 
stantial, points to the accused, evidence of motive is relevant. 
Thus it is competent to show that the accused had a motive 
peculiar to himself to commit the crime charged." In Com. 
vs. CM. Spink et al., 137 Pa. St. 255, on page 267, Mr. Justice 
Green says : ''They (meaning the jury) have a right to know 
what the real facts are, as well upon the question of motive as 
upon the principal act of crime itself." See also Com. vs. Kirk- 
patrick, 15 Legal Intelligencer, 268. 

The other admission of evidence objected to was with 
reference to the finding of the candles. One of the elements 
of the crime of the executed conspiracy was that the buildings 
had been fired intentionally for the purpose of obtaining the 
insurance thereon. This evidence was offered not for the pur- 
pose of showing how the barn, which also subsequently burned 
down, caught fire, but to throw light upon how these other 
two buildings very likely were set on fire, that is, as evidence 
to prove a burning by design. Finding lighted candles in the 
hay in the barn right adjoining the two houses that were at 
the time burning when the candles were found, is certainly 
relevant evidence from which the jury could safely infer that 
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these two buildings had been set on fire in a similar way in 
which the barn was being attempted to be burned down. 

The other complaint relates to the charge of the Court 
wherein, in referring to the credibility of the defendants we 
charged the jury how to weigh defendants' evidence in view 
of their interest. A complete answer to this alleged error is 
found in Com. vs. Cleary, 135 Pa. St. 64, in which, the charge 
of the Court below upon this point, as found on page* 73, and 
which portion of the charge is similar to that used by us, was 
approved by the Supreme Court. In Com. vs. Orr, 138 Pa* St. 
276, on page 284, Chief Justice Paxson says : "Nor do we find 
error in those portions of the charge in which he discussed the 
credibility of the witnesses. It is true, he called the attention 
of the jury to the interest of the defendant as affecting the 
question of his credibility. We regard. this as perfectly proper; 
and not only proper, but we think it the duty of the Court to 
do so. The defendant had a vast interest, embracing liberty 
as well as reputation. While the law now makes him a wit- 
ness, it leaves his credibility to the jury; and it is but right 
that their attention should be called to the fact of his interest 
when they come to weigh the evidence. This is a duty on the 
part of the Court; and it should be performed in every case 
where the jury have to pass upon the evidence of parties to the 
suit or of interested witnesses. We would be more disposed 
to criticise the failure of this duty than its exercise, if done in 
a fair or impartial manner." See also Com. vs. McKwayne, 
221 Pa. St. 449. 

A motion in arrest of judgment has also been filed. This 
motion is based upon a claim that the Court erred in refusing 
to quash the first, fourth, and fifth counts of the indictment. 
Upon a motion to quash, we quashed the second and third, 
and sustained the first, fourth and fifth counts. Counsel for 
defendants, in their arguments, both written and oral, do not 
contend that the fourth and fifth counts are hot sufficient. 
These two counts charge a common law and a statutory con- 
spiracy in charging a conspiracy to cheat and defraud the 
Sinking Springs Mutual Fire Insurance Company, and divers 
other fire insurance companies of their goods, chattels, arid 
other property, by wilfully burning and setting fire to the two 
dwelling houses, barn, stable, shed, and other buildings of the 
said Daniel P. Lenhart with intent to burn the same. The 
verdict was guilty under the three counts. * The fourth and 
fifth being clearly sufficient, it is immaterial whether the first 
count can be sustained. The claim of counsel for defendants 
is that because, as they allege, the first count should have been 
quashed, that therefore even if the fourth and fifth are good, 
as they seem to admit, yet there must be an arrest of judg- 
ment. In support of this contention they cite the case" of 
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Com. vs. Landis, 13 Pa. Sup. Ct. 134. An examination of this 
case supports the opposite view, that is, that if but one count 
in an indictment upon which a verdict has been rendered is 
sufficient, that one count is enough upon which to base a sen- 
tence or judgment. In the case of Com. vs. McDermott, 37 
Pa. Supt. Ct. 1, on page 9, we have : " 'If there is one count in 
the indictment which will sustain the sentence, it cannot be 
reversed :' Commonwealth vs. Landis, 13 Pa. Superior Ct. 
134; Commonwealth vs. Bradley, 16 Pa. Superior Ct. 561; 
Commonwealth vs. Prickett, 132 Pa. 371. In Hutchison vs. 
Commonwealth, 82 Pa. 472, there was an indictment with five 
counts. There was a motion to quash which was overruled, 
and the Supreme Court held that the first, third and fourth 
counts were bad and ought to have been quashed, and that 
there was no evidence to support the second count. The 
defendant was convicted of larceny as bailee and the Supreme 
Court affirmed the judgment because the fifth count was 
good." See also Stahl's Appeal, 1 Pa. Sup. Ct. 496, 501 ; Com. 
vs. Stanley, 39 Pa. Sup. Ct. 402, 404. 

Rules for new trial and for arrest of judgment are dis- 
charged. 



SCHUYLKILL SEMINARY vs. CITY OF READING. 

Taxation — Exemption — Educational Institutions Maintained by Charity 
-Act 14 May, 1874, P. L». 158. 

Plaintiff occupied a tract of land with building's erected thereon 
in the City of Reading, which property was assessed for city taxes in 
1907. Plaintiff claimed exemption from liability therefor and appealed 
to Court from the decision of the Board of Revision of Taxes. The 
evidence showed that plaintiff was an educational institution under the 
management of a religious denomination, but open to the general 
public of all sects on the same terms and that no special religious creed 
or doctrine was taught; that all of the property taxed was used for 
the purposes of the institution, and had not been paid for out of reve- 
nues; that these revenues were derived from voluntary contributions, 
interest upon its endowment, created by charity, and from tuition 
charges, the latter two never being equal to the expenses of mainten- 
ance, there being no profits or surplus revenues. Held: — that plaintiff 
was entitled to exemption from taxes, as falling within the provisions 
of Act 14 May, 1874, P. iL. 158. 

In the Court of Common Pleas of Berks County. 

No. 31 April Term, 1907. 

Appeal from decision of Board of Revision of Taxes. 

C. H. Ruhl for plaintiff. 

H. P. Keiser, City Solicitor, for defendant. 
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Opinion by Endlich, P. J., June 1, 1914.— The Schuylkill 
Seminary occupies a tract of land, with buildings erected 
thereon, within the limits of the City of Reading. This prop- 
erty was assessed for purposes of municipal taxation for 1907 
Claiming exemption from liability therefor, the Seminary ap- 
pealed to the Board of Revision of Taxes, and from its adverse 
decision to this Court. The facts, about which there is no dis- 
pute, are developed in depositions taken by agreement of the 
parties. 

I. Findings of Fact. 

1. The Schuylkill Seminary was incorporated in 1882 "to 
maintain a Literary Institution in the City of Reading . . . 
consisting of such appropriate departments for the moral and 
literary education of persons of both sexes as the patrons and 
managers of said institution shall find themselves able to main- 
tain" — its property to be "held and applied in good faith solely 
for the purpose of a liberal education," and its management to 
be under the direction of the East Pennsylvania Conference 
of the Evangelical Association. 

2. In 1902 the principal tract with the buildings upon it 
was conveyed to certain parties, "trustees of Schuylkill Sem- 
inary," etc., "to be kept, used and maintained as an educational 
institution, or for such other purposes as shall be authorized 
by the East Pennsylvania Conference of the Evangelical As- 
sociation, with full power to dispose of and convey the same, 
subject to the discipline and usages of said association," etc. ; 
and in 1903 a three-acre tract was added by conveyance di- 
rectly to the Schuylkill Seminary. 

3. These properties as far back as 1906 were, and to- 
gether with a small tract acquired in 1908 are, held and used 
in connection with the Seminary for athletic and other pur- 
poses, and in so far as paid for have not been paid for out of 
its revenues, though the interest upon the $25,000 debt re- 
maining is so paid. 

4. The revenues of the Seminary are derived from volun- 
tary contributions, from interest upon its endowment of about 
$52,000, created by charity, and from the charges for tuition, 
etc.; the latter two never being equal to the expenses of main- 
taining the institution, and there being no profits or surplus 
revenues. 

5. The real estate above reefrred to, aggregating about 
seven acres, v:as, for the purposes of city taxation for 1907, 
assessed as an entirety at $10,000. 

6. The Seminary, whilst under the management of a par- 
ticular religious denomination and apparently holding out 
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special advantages to needy students belonging to it, is open 
to the general public of all sects on the regular terms and no 
special religious creed or doctrine is taught. 

II. Discussion. 

This case, upon the facts stated, seems clearly distinguish- 
able from Mercersburg Coll. vs. Poffenberger, 36 Pa. Super. 
Ct. 100. There the institution was in receipt of an income 
from payments made by students, which was largely in excess 
of its annual outgo for maintenance, and the surplus of whic'h 
was employed in the extension and improvement of the 
grounds, buildings and equipment and the augmentation of the 
facilities and efficiency of the school. The Act of 24 March, 
1909, P. L. 54, passed to meet such cases, of course, can have 
no application here even if the decision referred to could. 
Plere, 'however, we have the case of an institution of learning 
founded, endowed and (within the decisions : see Phila. vs. 
Women's Christ. Ass'n, 125 Pa. 572, 582; Episcopal Acad'y 
vs. Philadelphia, 150 id. 565; Haverford Coll. vs. Rhoads, 6 Pa. 
Super. Ct. 71), maintained by charity, and, therefore, so far 
as that test is concerned, clearly comprehended by the Act 
14 May, 1874, P. L. 158. The amendment of that statute, to 
be sure, approved 29 May, 1901 P. L. 319, restricts the exemp- 
tion enacted by the former to property the legal or equitable 
title to which is in the association or corporation using and 
occupying the same. But of the three-acre tract the legal title 
is in the Seminary, which uses and occupies it. The remainder 
of the property here in question, also used and occupied by it, 
is held by trustees of the Seminary, which, therefore, is its 
equitable owner. Hence, in this respect also the exemption 
enacted b}^ the Act of 1874, as amended, appears to apply. 
The conveyance of 1902 to the trustees, it is true, contains 
some peculiar language with reference to the trust created. 
But after all it is a trust for the Seminary, and must be under- 
stood as intended to serve and as limited to the purposes of 
the latter*s incorporation. It is not, therefore, obnoxious to 
the criticism made in Thiel Coll. vs. Mercer Co., 101 Pa. 530, 
and similar cases, of the terms upon which property involved 
in them was held. 

III. Conclusions. 

A — The property of the Schuylkill Seminary involved in 
this appeal is entitled to exemption from taxation by the City 
of Reading for municipal purposes. 

B — The Schuylkill Seminary's appeal from the Board of 
Revision of Taxes is to be sustained, with costs, and judgment 
to be entered accordingly. 
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IN RE RUPP, BANKRUPT. 

Bankruptcy — Loans — Security — Invalid pledge. 

The bankrupt, before his adjudication as such, obtained loans and 
grave as security therefor a mortgage ibond and a certificate of stock. 
No assignment of either was executed, the papers being merely given 
over to the lender. Held: — that the 'bond and stock certificate and all 
rights thereunder passed to the trustee in bankruptcy since they were 
not validly pledged; but an order on the bankrupt to deliver them 
could not be made since it might be impossible for him to comply by 
reason of his not having possession of the papers. 

Same — Possession of bankrupt's attorney possession of bankrupt. 

Where a mortgage belonging to the bankrupt has foeen invalidly 
pledged in this manner, but is in the possession of the bankrupt's attor- 
ney of record, an order will be made on the bankrupt to turn it over 
to the trustee, since a paper belonging to the bankrupt in the hands of 
his attorney is constructively in the possession of the bankrupt. 

In the District Court of United States, Eastern District of 
Pennsylvania. 

In Bankruptcy No. 4940. 

Trustee's petition for order on bankrupt to turn over as- 
sets. 

Sherman H. Hoverter for trustee. 

H. Seidel Throm for bankrupt. 

Opinion by Samuel E. Bertolet, Referee, February 14, 
1914. — On March 9, 1912, there was given to the bankrupt by 
Daniel Smale, a mortgage in the sum of $400 secured on 1044 
Union street, Reading. A bond to secure payment of the mort- 
gage was also given the bankrupt. A few days later the bank- 
rupt went to William R. Eyrich and being in need of cash ob- 
tained a loan :rom him giving him the bond as collateral secur- 
ity therefor. No assignment of the bond or mortgage was at 
any time made. Eyrich still holds the bond, but has received 
$50 on his loan, a payment made by Smale on account of the 
mortgage and handed over by" Rupp to Eyrich. On October 
M, 1913, Rupp was adjudged a voluntary bankrupt and a trus- 
tee was chosen to administer his estate. On November 19, 
1913, H. S. Throm, Esq., who appears of record as counsel for 
the bankrupt, accompanied by Rupp and Eyrich went to the 
Court House at Reading and the mortgage was lifted and taken 
to Mr. Throm's office and put into his safe, where so far as the 
testimony shows, it now is. 

On April 6, 1910, there was issued and delivered to Rupp 
certificate No. 240 for 10 shares of the capital stock of the 
Merchants' Ice Company, having a par value of $10 a share. 
About a year and a half ago Rupp came to Eyrich and saying 
he needed money, $100, obtained a loan for that amount giving 
the certificate to Eyrich with the understanding that it would 
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be returned on re payment of the loan. There was no transfer 
of this stock to Eyrich on the company's books, no power of at- 
torney in blank signed by Rupp on the back of the certificate, 
and no assignment whatever of it written on it anywhere or by 
any other paper. Rupp simply got the money and handed the 
certificate to Eyrich. He continued to receive the dividends 
on the stock and was accorded by the company certain rights 
allowed only to stockholders, in the way of obtaining ice at re- 
duced rates, &c. 

Upon these facts the trustee asks that an order be entered 
finding that the mortgage and bond, and stock certificate, are 
in the possession of or control, of the bankrupt, that they are 
the property of the estate, and directing him to turn them over 
to the trustee. 

On the question of title, so far as the stock certificate is 
concerned, there is clearly no doubt that it is the property of 
the estate. Granting that the parties endeavored to create a 
pledge, the most important and controlling element of the 
transaction was omitted, especially where the rights of credi- 
tors, as in this case, intervene. It is said in Jones on Collateral 
Securities, 3d Ed. Sec. 152, — "There must be a transfer on the 
books of the company, or a power of attorney authorizing a 
transfer, or some assignment or contract in writing by which 
the holder may assert title and compel a transfer when de- 
sired. " This principle was adopted in Nisbit vs. Macon Bank 
and Trust Co., 12 Fed. Rep. 686, a case which came up under 
the former bankruptcy law, and was enunciated in Christian 
vs. Atlantic & N. C. R. R., 133 U. S. 233, at page 242. In the 
absence of other considerations an order on the bankrupt 
would be entered directing him to turn over the certificate. 
But it is not in his possession, and it has not been shown that 
Eyrich's possession of it is collusive and a mere cloak to con- 
ceal ownership in the bankrupt. Eyrich has possession under 
what is doubtless an honest though mistaken notion that the 
certificate has been validly pledged. The trustee's remedy is 
by proper proceeding against Eyrich and I am obliged to deny 
his request for an order on the bankrupt so far as concerns 
the certificate, — an order which if entered Rupp would find it 
impossible to obey unless Eyrich voluntarily surrendered pos- 
session thereof. 

The same is true of the bond accompanying the mortgage, 
although with respect to the mortgage I think a different situ- 
ation is presented. It is in possession of counsel for the bank- 
rupt. The presumption is that a paper belonging to the bank- 
rupt but in his attorney's possession, is, constructively at 
least, in the possession of the bankrupt, and if it is of value, an 
order should be entered directing him to turn it over to the 
•trustee. Of course, the question also arises as in the case of 
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the stock certificate, whether the bond, or -mortgage, or both, 
were validly pledged to Eyrich. If so, he cannot be deprived 
of his rights and an order must be refused. 

On this subject I am of the opinion that there was no 
valid pledge to Eyrich of the bond and mortgage, certainly not 
of the mortgage. In Wright vs. Ross, 36-Cal. 414, at page 442, 
the Court held that a pledge of a bond and mortgage, to be 
available to the pledgee, must be accompanied by a power to 
assign in case of a sale of them, and to release the mortgage 
on satisfaction of it, otherwise it would not be possible for the 
pledgee, on a sale, to convey the legal title, or on satisfaction 
of the mortgage, to release it of record. This reasoning is 
peculiarly persuasive and convincing. In Girard Trust Co. vs. 
Mellor, 156 Penna. 579, the Supreme Court of this State held 
that personal property cannot be assigned as security and pos- 
session thereof retained. Such a transaction is a constructive 
fraud on creditors. The case involved securities claimed to 
have been pledged but of which possession was retained by 
the so-called pledgor. 

An order will be entered directing the bankrupt, within 10 
days, to turn over to the trustee the mortgage in question. As 
to the bond, I can, as indicated before, enter no order, leaving 
the trustee to pursue his remedy against Eyrich for the recov- 
ery of it and the stock certificate, and it must of course be 
understood that this denial of the trustee's petition in these 
respects is without prejudice to his right to pursue such 
remedy. 



ALTHOUSE, Assignee, vs. ALTHOUSE. 

Trials— Object of trial. 

The object of a trial is, as far as possible, to reach a just result, 
not merely a technically unassailable one. 

Practice, C. P. — New trial — Lack of exceptions — Discretion of Court. 

The Court's remedial discretion to grant a new trial will be 
exercised more liberally where the rights of the losing party are not 
protected by exceptions than where they are. 

Practice, C. P* — Trial — Charge— Inadequate Instructions. 

An application for a new trial based on inadequacy of the charge 
can be successfully urged only if it appears that injustice has been 
done or clear error committed. 

In the Court of Common Pleas of Berks County. 

No. 55, January Term, 1913. 

Assumpsit: Rule by defendant for new trial. 
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Dumn & Schaeffer and John B. Stevens for defendant and 
rule. 

D. N. Schaeffer, D. E. Schroeder, Benjamin Y. Schearer 
and Adam B. Rieser for plaintiff. 

Opinion by Endlicl?, P. J., June 1, 1914. — At the argument 
of this rule the ground taken in support of it was that in the 
charge to the jury the Court ought to have cautioned, but 
failed to caution, them against accepting without stringent and 
distrustful scrutiny the testimony of plaintiff's assignor, who 
confessedly, on another occasion, had sworn differently and 
falsely as to part of the matters detailed by him at the trial. 
It is true that there was no request for such admonition. But 
however that circumstance mig^ht operate in the disposition of 
the case on appeal: see Ott vs. Oyer's Ex'x, 106 Pa. 6; Leary 
vs. Traction Co., 180 id. 136, and similar decisions, it is not 
conclusive in an application like this, addressed to the dis- 
cretion of the trial court: see Boyd vs. Boyd, 1 W. 365, 366, 
exercisable in furtherance of the principle that the object of a 
trial is as far as possible to reach a just result: R. R. Co. vs. 
Berry, 68 Pa. 272, .279; Lingenfelter vs. C. & I. Co.. 84 id. 328, 
332; Henry vs. Huff, 143 id. 548, 563; Wain vs. Beaver, 161 
id. 605, 610; Husvar vs. R. R. Co., 232 id. 278, 281— not merely 
a technically unassailable one. It is fair enough to believe 
that a failure to ask for a specific instruction shows that it was 
not deemed necessary. Yet, if there appears to have been 
error committed or harm done in the particular mentioned, this 
is the place and this the proper method for its correction. Nor 
does the fact that the charge was not excepted to stand in the 
way. Whilst it indicates that, at the time, the instructions 
given were regarded on all hands as adequate and fair, the 
leaning of this Court -has uniformly been, in cases of doubt, to 
exercise its remedial discretion more' liberally where fhe rights 
of the losing party are not protected by exceptions than where 
they are: see cases collated in Stocker vs. Stocker, 1 Berks 
Co." L. J. 209, at p. 211; Mengel & Mengel vs. Reading Eagle 
Co., 4 id. 382, 380. It is to be remembered, however, that, 
what is relied upon in this application being essentially an 
allegation of inadequacy of the charge, it can be successfully 
urged only if it appears that injustice has been done or clear 
error committed: see Tucker vs. Car & Foundry Co., 218 Pa. 
323, 326. It is necessary, therefore, to see whether the record 
justifies a conclusion to that effect. 

The quesion at the trial was whether or not at the time of 
the assignment defendant owed the assignor money, and if so 
how much. Over a year prior to the assignment the assignor, 
then indebted to defendant, had made sale of his farm stock, 
taking from purchasers notes maturing in 12 months. The 
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principal contention of plaintiff was that, at defendant's sug- 
gestion, the assignor handed these notes, amounting in all to 
about $2,500, to defendant for collection, defendant agreeing 
to account to him for so much of the proceeds as should ex- 
ceed what the assignor at the time owed to defendant; that 
on the face of the notes the balance in the assignor's favor was 
$1,680; and that for that amount the defendant gave the as- 
signor his due bill, which was returned after the date of the 
assignment at defendant's request with a view to obtaining 
an advantage over creditors. On defendant's part it was as- 
serted that the assignor at the time of the sale owed him about 
$2,500; that of the sales notes only a part, footing up $1,680, 
was handed to defendant by the assignor; that this was done 
to protect the defendant against loss of that much of his claim 
upon the assignor or in payment thereof to the extent of the 
collections defendant might be able to make; that the de- 
fendant gave to the assignor a written acknowledgment of his 
receipt of the notes for that purpose ; that after their maturity 
the defendant and assignor got together and settled up their 
affairs, wiping out all the assignor's indebtedness to defendant 
except a certain judgment and certain arrearages of interest; 
and that, instead of defendant owing anything to the assignor, 
those items are still owing by the latter to the former. On 
the issue thus made the plaintiff's case is supported through- 
out, and in some details exclusively, by the testimony of the 
assignor, flatly contradicted by defendant's and at variance 
with much of what the assignor deposed at the audit in the 
assigned estate, under, as he claims (against defendant's de- 
nial), insistent instructions from defendant. His statements 
at the trial, thus drawn in question, are, however, in an essen- 
tial part not only corroborated, but covered by the testimony 
of other witnesses who say they saw a paper, which was a 
due bill from defendant to the assignor for $1,680, in his or his 
wife's hands, and by her statement that she had it in her pos- 
session until surrendered to her husband to be returned to de- 
fendant. With this evidence in the case, together with the 
defendant's admission that a paper was given by him to the 
assignor in connection with the transfer of the sales notes, the 
jury may have ignored the whole of the assignor's testimony 
conflicting with his previous deposition and yet found as they 
did for the plaintiff and against the defendant. It cannot be 
declared or assumed, therefore, that they based their verdict 
upon the assignor's testimony either wholly or in any decisive 
measure, or that the omitted caution, if given, could or should 
have produced a different result. If not, clearly the defendant 
has nothing to complain of. 

Supposing on the other hand that the jury considered and 
gave credence to the assignor's testimony, indubitably the 
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function to pass upon the weight and credibility of it in view 
of his previous contrary statements, his explanations of them 
and the circumstances and testimony corroborating him be- 
longed to the jury: Fulton vs. Lancaster Co., 162 Pa. 294, 
300. The assertion of his unworthiness to be believed was a 
matter rather of argument upon the facts than of direction as 
to the law. The defendant's counsel in his address to the 
jury dwelt with not unwarranted severity upon this feature 
of plaintiff's case. Further comment upon it by the Court, 
however guardedly worded, might, associating itself in the 
minds of the jurors with counsel's strictures, have lent to 
these a force and given them an effect decisively adverse to 
plaintiff's case, which could have been legitimate, if at all, 
only if the evidence as a whole so strongly preponderated in 
defendant's favor as to make it incumbent upon the Court to 
protect him against the possibility of an unfavorable verdict 
as a palpable injustice under the doctrine of Newhard vs. R. R. 
Co., 153 Pa. 417, 420, that upon certain conditions of the evi- 
dence the Court must regard it as establishing material facts 
and must treat these as proven. A careful reading of the 
evidence has failed to snow such preponderance, and, there- 
fore, any occasion for the Court to control the jury in the 
performance of part of their duties by instructing them as to 
the position they ought or ought not to take respecting the 
testimony of the assignor. 

Thus in either aspect of the question presented it is im- 
possible to say that because of the omission referred to there 
is an appearance of error committed or harm done to the de- 
fendant by the Court, which might fairly be laid held of in 
order to afford him another opportunity to have his case 
heard and passed upon. Still less does the record exhibit a 
state of the evidence which would justify a setting aside of 
the verdict without reference to the matter discussed, simply 
as contrary to the evidence or the unmistakable weight of it. 
Indeed, a close examination of it from beginning to end con- 
firms the impression made at the trial, that there was room 
for a finding either way. Hence, under the teaching of Trust 
Co. vs. R. R. Co., 160 Pa. 590, 600, the case was one for the 
jury, the accuracy of whose conclusion in point of fact the 
Court has no means of testing by any rule of law. It follows 
of necessity that an interference with this verdict by the Court 
would be an usurpation of power it does not lawfully possess, 
and, therefore — 

The rule to show cause is discharged. 
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In Re LANCE LUMBER COMPANY, Bankrupt. 

Bankruptcy — Rent Claim — Officer of Bankrupt Company as I^essor — 
Secret Profit. 

An officer of a corporation leased a property at $35 a month and 
sub-let it to the corporation at $75 a month, without any corporate 
action. The rent was paid to him for fourteen months when the cor- 
poration made an assignment for the benefit of creditors. The as- 
signee paid him for two months rental, at which time the property 
was taken over by the trustee in bankruptcy who occupied the premises 
for four months. A claim for the reasonable rental value for this 
period was made, which the trustee refused to pay. Held, that the 
officer had made a secret profit from the corporation by the transaction 
and that his present claim could not be allowed unless he paid over 
to the trustee his past profits. 

In the District Court of United States. Eastern Dis- 
trict of Pennsylvania. 

In Bankruptcy: No. 4666. 

Claim of Robert W. Lance. 

Joseph R. Dickinson for trustee. 

Opinion by Samuel E. Bertolet, Referee, January 19, 
1914. — Robert W. Lance was, on February 1, 1911, treasurer, 
general manager and a director of the Lance Lumber Co. 
On that date he leased a piece of ground with buildings 
thereon, situate in West Reading, from one Hain, for a period 
of five, years, at a monthly rental of $35.00. About April 1, 
1911, the Lum'ber Co. occupied the premises and thereafter, 
without any corporate action being taken, there was paid to 
Mr. Lance by the Company the sum of $75.00 per month for 
the use and occupation of the premises. This arrangement 
continued until some time in December, 1912, when the Com- 
pany made. an assignment for the benefit of creditors. The 
assignee, after assuming charge, paid Mr. Lance $150.00 for 
the so-called rental of the premises to March 1, 1913. On 
Jan. 31, 1913, the Company was adjudged a bankrupt and 
on Feb. \2 a trustee was appointed, who occupied the premises 
until July 1, 1913. At or about the same time, Mr. Lance 
surrendered his lease, which had about 2y 2 years' to run, to 
the lessor, receiving $500.00 from him as consideration for 
the surrender, Mr. Lance paid the lessor his rental in full at 
the rate of $35.00 per month up to the date of the surrender. 
The trustee, however, after taking charge of the estate, refused 
to recognize any claim against the Company or himself for 
use and occupation, which Mr. Lance might make, the result 
being that the latter has been paid nothing for the months of 
March to June inclusive. 

On March 10, 1914, Mr. Lance filed a claim for the occu- 
pation of the premises by the trustee for the four months 
referred to, in such amount as might be found reasonable and 
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proper. Upon hearing, the facts as stated above appeared. 
It was also shown that the reasonable rental value of the 
premises is about $40.00 per month. 

The claimant bases his right to be paid on the well-known 
rule that a trustee in bankruptcy is bound to pay to the owner 
of premises occupied by the bankrupt, as an expense of ad- 
ministration, the reasonable rental value of the premises-, for 
the period during which the trustee, while administering the 
estate, is required to remain in possession. If, in this case, 
the claimant were an owner and lessor having no official con- 
nection with the Company, there would be no questioning 
the estate's liability for four months' use and occupation at 
the rate of $40.00 per month. But that is not the situation 
here. Mr. Lance, an officer and controlling spirit of the bank- 
rupt Company, takes a lease to himself at $35.00 a month and 
sub-lets to the Company, at a profit to himself of $40.00 per 
month, without any corporate action whatever. For fourteen 
months this informal arrangement continues, netting him a 
profit of $560.00, which so far as the record discloses, was 
credited to his account and received by him. Upon elementary 
principles, an officer of a corporation cannot obtain such an 
advantage, and I think t'he trustee could, if he chose, recover 
back from the claimant the profit thus secured. Before the 
claimant can ask the estate to pay him for the use of the 
premises during four months in question, he must return the 
profit made by him. If he had permitted the Company to 
occupy the premises on the same terms as stipulated in his . 
own lease, it may be that a situation would present itself 
calling for a different solution, but under the circumstances 
I cannot see how in law or equity he can maintain his claim. 
The claim is therefore denied. 



In Re CRUMLING, Bankrupt (No. 1.) 

Bankruptcy — Claim of Wife of Bankrupt for Wages. 

Claimant, the wife of the bankrupt, asked allowance of a claim 
against him for $6,200 on a note given her two years before the 
bankruptcy. It appeared from the evidence that the bankrupt in 1910 
desired to buy a hotel at Delta, Pa., but his wife objected to going 
there. She finally consented upon his agreeing to pay her $125 a 
month for five years for her services as housekeeper. He bought 
the hotel and remained there 27 months, during which time he paid 
the claimant $1,700- When he sold the hotel his wife refused to 
sign the deed unless he paid her $1,675 overdue salary, $400 due her 
on a loan and also compensated her for loss of the balance of her 
contract. Crumling finally gave the claimant his note for $6,200, 
which included $4,125 for future salary to the end of the contract. 
Held, that the claim should be allowed for $2,075, the amount due at 
the time of the breach of the contract, and that the balance should 
be disallowed. 
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Contract Between Husband and Wife. 

A husband may contract directly with his wife for the performance 
of extra and unusual services in the course of his business outside of 
the family relation, and she will be entitled to be paid for such services 
out of the proceeds of the sale of his property. These contracts should, 
however, be scrutinized with the utmost vigilance and should never 
be allowed unless the evidence is clear and convincing in every par- 
ticular. 

Same— Breach of Contract — Damages. 

Where, after partial performance of such a contract, the husband 
prevents the wife from completing the contract and subsequently 
makes a settlement for the breach, such settlement must be reasonable 
in order to be allowed as a claim against the husband's bankrupt estate. 

In the District Court of United States: Eastern District 
of Pennsylvania. 

In Bankruptcy: No. 4925. 

Claim of Charlotte Crumling. 

T. I. Snyder for claimant. 

H. P. Keiser and E. H. Deysher for trustee. 

Opinion by Samuel E. Bertolet, Referee, February 13, 
1914.— The claim is based on a note for $6,200, dated May 24, 
1912, and given to the bankrupt by his wife. It is objected to 
by creditors, who allege no consideration. The note origin- 
ated in this way: Shortly before April, 1910, Crumling, who 
had been in the hotel business off and on, desired to buy a 
hotel at Delta, Pa. His wife objected to going there, as he 
never stayed very long at one place. She finally consented 
aiter Crumling agreed to pay her $125 a month for her services 
as housekeeper for a period of five years, it being understood 
that Crumling would stay at Delta for that time. In order 
tu buy the hotel Crumling had to borrow money. His wife 
gave him $1,800, of which $1,400 was later repaid, leaving 
$400 due on that account. After being at Delta twenty-seven 
months, during which time he paid his wife $1,700 on account 
of her wages, Crumling sold the hotel for $27,600, making a 
profit of $2,600, as he had paid $4,000 for it subject to a mort- 
gage of $21,000. Mrs. Crumling demurred at signing the 
deed unless he would make some settlement upon her con- 
tract. She had $1,675 due her for the past twenty-seven 
months' work, $400 balance due on her loan, and she claimed 
some loss on her contract, which had thirty-three months to 
run and on which she would have received $4,125 more if it 
had been carried out. The total of these figures is $6,200, the 
face of the note in suit. Crumling offered this note to his 
wife and she accepted it. 

It was held in this District, in the case of In Re 
Domenig, 128Fed. 146, citing Nuding vs. Urich, 169 Pa. 289, 
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that "A husband may contract directly with his wife for the 
performance of extra and unusual services in the course of his 
business outside of the family relation, and such contract 
will be deemed a waiver by him of all claim to her wages, 
and she will be entitled to be paid for such services out of 
the proceeds of the sale of her husband's property." The 
Court (McPherson, Dist. J.) accordingly allowed a claim of 
this character for wages due for services actually rendered 
by a wife to her husband before his bankruptcy, remarking 
however, that contracts of this kind between husband and 
wife ought to be scrutinized with the utmost vigilance and 
should never 'be allowed unless the evidence is clear and con- 
vincing in every particular. 

There is in this case no doubt that the services rendered 
by Mrs. Crumling were extra and unusual and outside of the 
ordinary family relation, and that Crumling contracted with 
his wife for their performance and payment. Nor is there 
any doubt about the amount per month agreed upon, the 
amount paid, the balance due on the agreed salary for services 
actually rendered, or the additional money which would have 
been paid to Mrs. Crumling if the entire five-year contract 
had been lived up to by both parties. 

The query, however, suggests itself, whether the referee, 
sitting as a court and jury to decide both the law and the 
facts, is bound to accept the amount per month agreed upon 
by the parties, as conclusive, or whether he may consider as 
an open one the question whether the wages contracted for 
were reasonable and the services rendered were worth the 
sum claimed. 

On this subject I am satisfied that the weight of authority 
i& in favor of the claimant. Personally, I think that the serv- 
ices rendered, board, lodging, etc., being necessarily furnished 
free, were not reasonably worth $125 a month. I believe that 
Crumling could have hired an efficient housekeeper to do 
what his wife did, for $50 to $60 a month. But unless the 
contract is clearly unconscionable or made in fraud of cred- 
itors, courts will not relieve suitors from the results of im- 
provident agreements, nor an employer from the consequences 
of a bad bargain with his employee (Owens vs. Wehrle, 14 
Super. Ct. 536). So far as the balance of $1,675 due 'claimant 
for her 27 months' work is concerned, the claim must be al- 
lowed. 

As to the item of $4,125 for the remaining 33 months, the 
case presents a different aspect. The contract had been broken 
an d in an action for the breach only such damages as could be 
proven were collectible. But Mrs. Crumling could not sue 
her husband in 1912 (see Act 8 June, 1893, Sec 3) whatever 
she might have been able to do since the amendatory act of 
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1913. Crumling chose to waive this defense and give his wife 
a sum equal to the amount due and the entire balance provided 
/or by the contract, viz., $5,800.00, in return for which she 
signed the deed for the hotel. Equity has thought it right to 
attach to settlements between husband and wife this qualifica- 
tion, not removed as I conceive by the married women's acts, 
that they must be reasonable. Equity will not assist the hus- 
band to impoverish himself for the sake of his wife (Stickney 
vs. Borman, 2 Pa. 67). To do so would be to injure his credit 
and to act unfairly to those who might afterwards become his 
creditors. A settlement must be a reasonable proportion of 
his estate (Coates vs. Gerlach, 44 Pa. 43). It is clear that 
under the contract at the time of its breach Crumling owed 
his wife $1,675.00. There is nothing to show what the actual 
damages for the breach were or might have been. Between 
husband and wife such an issue would be hard to determine. 
He gratuitously decided that he should allow his wife $4,125 
in this regard, and in consideration of $5,800, the sum of these 
two items, plus $400 due her on a loan, she signed a deed to 
property for the equity in which Crumling got in cash $6,600, 
less a selling commission of $1,300, or $5,300 net. I think the 
law and equity would permit him to allow his wife the $1,675 
due under the contract, but under the principles cited $4,125 
more would be anything but reasonable. 

The claim is allowed to the extent of $2,075. 

(Affirmed, U. S, D. C, Dickinson, J., May 26, 1914.) 



In Re CRUMLING, Bankrupt. (No. 2.) 

Bankruptcy — Claim for Salary — Evidence. 

Claimant asked for the allowance of a priority claim of $226.04 
alleged to be due for salary. On examination he testified that his 
duties were chiefly of a confidential nature and that his principal 
business was getting data. His testimony generally was vague. It 
appeared that he was the son-in-law of the bankrupt. Held, dis- 
allowing the claim, that no services were performed by claimant en- 
titling him to payment of wages. 

In the District Court of United States : Eastern District 
of Pennsylvania. 

In Bankruptcy: No. 4925. 

Claim of U. G. Dissinger. 

T. I. Snyder for Claimant 

H. P. Keiser and E. H. Deysher for Trustee. 
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Opinion by Samuel E. Bertolet, Referee, March 14, 
1914. — The claimant is a son-in-law of the bankrupt, residing 
with him. He presents a claim for $620 on a note dated May 
8, 1913, and given to him by the bankrupt. The consideration 
of this note is attacked. 

Dissinger and Crumlirig both testify that the latter was 
to pay the former a year's wages at the rate of $50 a month, 
if Dissinger would stay with him and render such services as 
might be required of him. The bankrupt was about to engage 
in a new venture, — the raising of medicinal roots, and may 
have felt the need of the advice and assistance of both his' 
daughter as well as her husband. Be that as it may, it is a 
fact that Dissinger stayed with Crumling and the bargain, no 
matter how barren of gain to Crumling it may have been, 
and in the absence of testimony tending to show that the 
whole thing is cooked up, must be recognized and the claim 
allowed. 

Dissinger asks allowance of another claim, this as a 
priority. The amount is $266.04, and is alleged to be a balance 
due on a salary from May 15, 1913, to Oct. 2, 1913, 20 weeks 
at $15 per week. The claim is objected to in toto and as to 
its priority. 

The testimony on the claim is entirely that of Dissinger, 
and is found on page 18 of the Dec. 18, 1913, notes. There 
Dissinger, when asked about them, describes his duties as 
chiefly of a confidential nature. At another place he says 
that his principal business was gathering data. The whole 
thing is vague. My opinion is that he was sponging on his 
father-in-law, in whom he had induced the belief that it was 
necessary to have some one around to observe what was 
going on about the hotel and report and advise thereon. 
Whether he actually did any work in this connection is a 
question, and if the allowance of the claim depends on my 
finding as a fact that Dissinger performed services entitling 
him to payment of wages, my finding is that he did not. 
The claim is disallowed. 

(Affirmed, U. S. D. C, Dickinson, J., May 26, 1914.) 



GAUL vs. HARTMAN. 

Replevin— Judgment — Setting Off Judgment Entered on Decree for 
Costs in Divorce. 

Where, in a replevin action, a man obtains judgment against 
his wife for the value of the property sought to be replevied, and 
'subsequently, in a divorce action against him she obtains a final de- 
cree with costs, upon which judgment is entered, she will be entitled 
to set off the judgment for costs against the judgment in replevin, 
particularly where the husband has no property from which the 
wife's judgment could be collected. 
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While ordinarily there is no set-off in an action of replevin, yet 
this rule does not forbid the setting off of a judgment against a 
judgment in replevin. 

Divorce— Final Decree for Costs. 

It has been held that the final decree for costs in a divorce 
proceeding is a judgment which will support an execution for its col- 
lection; and such a decree creates a claim of equal dignity with a 
judgment in a common law action such as replevin, and can there- 
fore be set off against such a judgment. 

In the Court of Common Pleas of Berks County. 

No. 7 October Term, 1911. 

Rule by defendant to -set off judgment against plaintiff's 
judgment. 

W. E. Sharman and C. H. Ruhl for defendant and rule. 

William J. Rourke and Leonard G. Yoder for plaintiff. 

Opinion by Endlich, P. J., June 20, 1914.— This action of 
replevin was brought by plaintiff against his then wife, sepa- 
rated from him. On Jan. 12, 1914, he obtained a verdict against 
her for $78.20, upon which judgment was entered to No, 22 
Feb. T., 1914, J. D. In the meanwhile, on Sept. 3, 1912, de- 
fendant, in a suit for divorce brought by her to No. 1 June 
T., 1912, had obtained a final decree against him, imposing 
upon him the costs of that proceeding, amounting to $47.25, 
which had been paid by her, and for which she had caused 
a judgment to be entered against him to No. 55 Jan. T., 1914, 
J. D. Upon her petition to set off her judgment against 
plaintiff's this rule was granted, one of the reasons urged in 
support of it being that the plaintiff has no property out of 
which the petitioner's claim can be made. It is resisted on 
the ground that the decree for costs is not a judgment and 
cannot be given the effect of one by being docketed as such, 
and that therefore the one may not be set off against the other. 

That, in order to be available as a set-off, the claim offered 
for that purpose must be of at least equal dignity with that 
against which it is offered is a proposition so well and long 
established in this State that it needs no fortification by au- 
thorities. Under it one judgment may be allowed to be set 
off against another, and whilst ordinarily there is no set-off 
in an action of replevin: See Com. vs. King, 18 Distr. R. 404, 
yet this rule does not forbid the setting off of a judgment, 
e. g., upon a note, against a judgment in replevin: Hurwitz 
vs. Evans, 22 id. 280 — for as between judgments in contract 
and judgments in tort (as replevin is at least in form) there 
may be a set-off, each case depending upon its own circum- 
stances and merits in equity: Leitz vs. Hoffman, 207 Pa. 289. 
Now, it was laid down in South vs. South, 1 Pittsb. 187, and 
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seems recognized in Harter vs. Harter, 4 Distr. R. 211, that, 
as distinguished from an interlocutory order, e. g., for support 
pendente lite: See Grove's App., 68 Pa. 143; Maher vs. Maher, 
21 Pa. C. C. Rep. 562, a final decree for costs in a divorce pro- 
ceeding is a judgment which will support an execution for its 
collection; and in Egolf vs. Egolf, 4 Berks Co. L. J. 183, it 
was held (nor does the decision in that case in 53 Pa. Super. 
Ct. 254 affect this point) that a decree in divorce is a judgment 
within the rule forbidding interference with it after the term 
at which it was entered. See also 1 Black, Judg'ts, sec, 320. 
At all events, however, it is clear that such a decree creates 
a claim of equal dignity with a judgment in a common law 
action, and that, as such, it is within the rule above stated as 
to the relative character of claims capable of being set off 
against each other. And there is an apparent reason why, in 
equity, the petitioner's prayer should be granted. Probably in 
no other way will she be able effectually to obtain the benefit 
of the decree made in her favor against the plaintiff, who has 
nothing, whilst he will be in a position to collect his judg- 
ment against her. It has, indeed, been held that on a decree 
in divorce for costs avi attachment may issuer Calhoun vs. Cal- 
houn> 1 Pa. C. C. Rep. 392, 19 Phila. 399 ; Hilt vs. Hilt, 23 Pa. C. 
C. Rep. 422, 9 Distr. R. 169. But this has been repeatedly 
doubted or denied : Uhrich vs. Uhrich, 4 Pa. C. C. Rep. 133, 1 
North. Co. 59 ; Blane vs. Blane, 20 Pa. C. C. Rep. 543, 7 Distr. R. 
317 ; Fletcher vs. Fletcher, 20 Pa. C. C. Rep. 647, 7 Distr. R. 476 ; 
Maher vs. Maher, 21 Pa. C. C. Rep. 562; Merrington vs. Mer- 
rington, 50 Pitts. L. J. 350; and it may be that the question 
ought to be regarded as ruled negatively by what is said in 
Pierce's App., 103 Pa. 27. 

The rule to show cause is made absolute. 



BRATTON CO. vs. STATE ASYLUM. 

Contracts — Stipulation in Building Contract as to the Finality of 
Engineer's Decision on Matters in Dispute— Matters Outside of 
Contract — Evidence— New Trial. 

Plaintiffs did construction work for defendant under an agree- 
ment that the engineer in charge should have "the final decision of 
all matters in dispute involving the character or amount of work 
and the compensation to be made therefore, or any question arising 
under the specifications." At trial plaintiffs offered evidence to show 
that the engineer had made deductions against them because of im- 
perfect construction due to errors committed by defendant in exca- 
vating for the foundation; that defendant had destroyed some of 
plaintiff's forms for pouring concrete for which no compensation had 
been made; that plaintiff suffered loss, not compensated for, by rea- 
son of incorrect lines given by the engineer; and that through de- 
fendant's negligence plaintiff was compelled to take up and clean 
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pipes without reimbursement. Tbe offers were objected to and 
the testimony was excluded by the Court as relating to matters 
falling within the power of arbitration conferred upon the engineer. 
Held, granting a new trial, that the stipulation in the contract that 
the engineer's decision should be final must be restricted to matters 
arising out of plaintiffs' undertaking in the contract and the duties 
to be performed by them under it; and that he was not entitled to 
decide the matters covered by the offers of evidence. 

Building Contracts — Arbitration Clauses. 

In building contracts the arbitration clauses are to be under- 
stood as referring to questions between the contractors and the 
owners and not to such as concern the performance of duties by the 
architects or engineers themselves who are made the arbiters and the 
loss resulting from whose mistakes cannot be visited upon the con- 
tractors. 

In the Court of Common Pleas of Berks County. 

No. 62 May Term, 1913. 

Assumpsit: Rule by plaintiff for new trial 

C. H. Ruhl and Joseph W. Kenworthy, for plaintiff and 
rule. 

Snyder & Zieber for defendant. 

Opinion by Endlich, P. J., June 20, 1D14.— The verdict in 
this case was for plaintiffs, but not for as great an amount 
as they conceive themselves to be entitled to or as it possibly 
would have been had certain offers of evidence on their part been 
admitted by the Court at the trial. By these offers they pro- 
posed to show (1) that a deduction made by the engineer in 
charge of the work out of which this litigation has arisen was 
made against the plaintiffs, not because of any shortcoming on 
their part, but because an error committed by the defendant 
in excavating for the foundations of the septic tanks had ren- 
dered their construction by plaintiffs under the engineer's per- 
emptory directions, against plaintiffs' protest and in accordance 
with the specifications, imperfect, resulting in leakage, which 
error defendant (having taken possession on plaintiffs' refusal to 
complete) afterwards overcame by a method different from the 
mode of construction specified in the contract; (2) that during 
the progress of the work defendant destroyed some forms 
erected by plaintiffs for pouring concrete, and that they were 
not compensated for the loss thus sustained by them ; (3) that 
they also suffered loss, not compensated for, by reason of in- 
correct lines and elevations given by the engineer for the con- 
struction of other forms, which, because of that mistake, had to 
be torn out and rebuilt ; and (4) that through negligent digging 
by defendant water and sewage were caused to flow into and 
clog pipes previously laid by plaintiffs, necessitating their tak- 
ing up and cleansing, and thus putting plaintiffs to additional 
expense, for which they have not been reimbursed. All these 
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offers were objected to and excluded as relating to matters fal- 
ling within the powers of arbitration conferred upon the engi- 
neer under the terms of the contract subsisting between plain- 
tiffs and defendant. Its relevant provisions are to be gathered 
from paragraphs 134, 142 and 143, read together. The first of 
these gives to the engineer in charge "the final decision of all 
matters in dispute involving the character or amount of work 
and the compensation to be made therefor, or any question 
arising under these specifications," with power to make changes 
in location, grades, alignment, forms, plans, position, dimensions 
or materials, such changes to be compensated for under the ap- 
propriate heads of the contract. The next provides for estimates 
of work to be made by the engineer and deduction therefrom 
by defendant of amounts expended for work' done on account 
of the contract not to the satisfaction of the engineer, And 
the last stipulates for final payment by defendant to plaintiffs 
only upon certification by the engineer that the work has been 
satisfactorily completed, etc., and after all legal and equitable 
deductions have been made. The Act 1 June 1907, P. L. 381, 
being out of the way : Adinolfi vs. Hazlett, 242 Pa. 25, there is, 
tinder a long and uniform series of decisions from Navigation 
Co. vs. Fenlon, 4 W. & S. 205, down to Reilly vs. Rodef Sholem 
Congregation, 243 Pa. 528, no room for doubting the binding 
force of the covenants referred to with respect to all matters 
covered by them. The question, therefor, is simply whether or 
not they cover those embraced in the offers rejected. 

At the trial of this cause, the circumstance that in the work 
contemplated by the contract between plaintiffs and defendant 
each had something to do, in sequence upon or concurrently 
with the other, seemed to require that, in order to give full 
effect to the language in which the engeineer's powers are ex- 
pressed and the intent of the parties, it must be held that it be- 
longed to him to pass upon the legitimacy and sufficiency of 
was was done by defendant as affecting what was 
done and to* be done by plaintiffs, and to determine 
what, as resulting from the one and the other, was 
properly due by defendant to plaintiffs or by the 
latter to the former with respect to any and all of the matters 
referred to in the plaintiffs' offers. If so, it is obvious that none 
of the claims set up therein could be successfully made by the 
plaintiffs. But further consideration of the contract has led to 
the conclusion that this understanding of it goes too far. When 
paragraph 134 says that the engineer's decision shall be final 
in all matters in dispute involving the character or amount of 
work and the compensation to be made therefor, or any ques- 
tion arising under the specifications, the phraseology employed 
is to be accepted as qualifying the sum total of the powers 
granted to him by reference to the terms of the contract and 



Digit 



zed by G00gle 



256 BERKS COUNTY LAW JOURNAL. 

the subject matters it covers. In other words, his powers of ar- 
bitration, the requirement of satisfactoriness to him, etc., all 
related to matters arising* out of plaintiffs' undertakings in that 
contract and the duties to be performed by them under it, and 
were subject to the rules that agreements of this sort, being in 
derogation of the common law right of trial by jury, cannot be 
extended to anything not clearly comprehended by them : Hunn 
vs. Penn. Inst'n, 221 Pa. 403, 411 (and see Ruch vs. York, 233 
id. 36), that there can be no power to arbitrate without a sub- 
mission creating it: Stokely vs. Robinson, 34 id. 314, 317, that 
it must rest upon express contract which he who asserts it has 
the burden of establishing: Hunn vs. Penn. Inst'n, ubi >upra, 
that the engineer, etc., as arbiter, i£ bound to the terms of the 
agreement, can neither import into it anything not contained in 
it nor set aside anything contained in it, nor by substituting 
something else make for the parties an agreement different from 
that which they made : Drhew vs. Altoona, 121 Pa. 401 ; Fisher 
vs. South Williamsport, 1 Pa. Super. Ct. 386 ; Koch vs. Kuhns, 
6 id. 186 ; Ayres vs. New Castle, 10 id. 559. It is true that au- 
thority to make certain changes is reserved to the engineer in 
the clause first above referred to, and that such a stipulation 
is competent : Filbert vs. Philadelphia, 181 Pa. 530 ; Miller vs. 
Homeopathic Hosp'l, 243 id. 502. But the changes he is 
thus permitted to make are specifically enumerated, and what- 
ever else they may include, do not include a material departure 
from the nature of the construction specified, or any part of it. 
And again it is to be noted, especially in the light of the decisions 
in Miller vs. Homeopathic Hosp'l, 243 Pa. 502, and Reilly vs. 
Rodef Sholem Congr., id 528, rendered since the trial of this 
cause and peculiarly pertinent to it, that the agreement here 
in question falls within the principle applied in those cases and 
previously laid down in Payne vs. Roberts, 214 Pa. 568, 578; 
Hunn vs. Penn. Inst'n, 221 id. 403, 411; Smith vs. Piano Co., 
239 id. 496, 501 ; Shoemaker vs. Riebe, 241 id. 402, 406, that 
ordinarily in building contracts and the like the arbitration 
clauses are to be understood as referring to questions between 
the contractors and the owners, and not to such as concern 
the performance of duties by the architects or engineers them- 
selves, who are made the arbiters, and a loss resulting- from 
whose mistakes cannot be visited upon the contractor: see 
Murphy vs. Nat. Bank, 184 Pa. 208. Nor finally must it be over- 
looked that the certification of approval, etc., by the architect 
or engineer is not always an absolute prerequisite to the con- 
tractor's right to recover: Thaler Bros. vs. Construct. Co-, 229 
Pa. 512, 519; Hunn vs. Penn. Inst'n, ubi supra, but may be 
waived by the owner taking possession and completing the 
work: ibid.; Wilkinson vs. Becker, 185 Pa. 225, 232. 
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Bringing these principles to bear upon the questions here 
presented, (assuming as we must: Carpenter vs. Ins. Co., 161 
Pa. 9, 15, the verity of what plaintiffs offered to prove), it 
would seem that it was not within the province of the engineer, 
under the contract, to decide as to the liability or non-liability 
of defendant to plaintiffs for the destruction of their forms or 
the obstruction of the pipes laid by them; that the plaintiffs' 
loss by reason of the tearing out and rebuilding of forms wrong- 
ly constructed under his directions was a matter between him 
and them and therefore not to be conclusively passed upon 
by him ; that, the defendant's faulty excavation for the foundation 
of the septic tank having been the cause of the leakiness of the 
concreting done by plaintiffs upon his distinct orders and after 
remonstrance by plaintiffs, it was not within the power com- 
mitted to the engineer to charge the cost of remedying the 
trouble against the plaintiffs ; and that, at all events, he could 
not charge them with the cost of remedying it by a method -sub- 
stantially different from that called for by the contract and 
specifications. If this is so, it follows that the rejection of 
plaintiffs' offers was error, and that therefore the application 
for a new trial cannot properly be refused. 

The rule to show cause is made absolute. 



CITY OF READING vs. MILLER. 

City Ordinances — Forestalling — Validity of Ordinance— Irregularity of 
Passage— Ordinance 1 July 1875 City Dig., p. 280. 

An ordinance of the city of Reading of 1 July 1875 was entitled, 
"An ordinance prohibiting storekeepers and others from buying 
produce for the purpose of selling again" and made it unlawful for 
any person to "go into" public markets of the city from Tuesday morn- 
ing to Wednesday noon and from Friday morning to Saturday noon 
and, for the purpose of re-selling, buy or engage for subsequent 
delivery, any marketable commodity. The city recovered a penalty 
under the ordinance against the defendant for a violation on a cer- 
tain Tuesday. It appeared that since the passage of the ordinance 
Thursday had been added as a market day. It also appeared by the 
journal of Councils that at the passage of the ordinance the names 
of persons voting for and against it were not entered on the journal 
as required by Act 23 May 1874 P. L. 230, sec 4, in force at that time. 
Held, that the city had power to pass such an ordinance; that the 
title of the ordinance was sufficient; that the fact that forestalling on 
Thursday was not a violation of the ordinance, though possibly not 
sufficient to render it void, called for a close scrutiny of its validity 
upon other grounds; that the direction of the Act of 1874 was im- 
perative in character; and that therefore the ordinance was invalid, 
and judgment should be entered in favor of defendant. 

City Ordinances — Presumption of Regularity. 

There is no presumption, such as applies to the proceedings of 
the Legislature, of regularity and legality to sustain those of a 
municipality. 
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In the Court of Gommon' Pleas of Berks County. 

No. 100 August Term, 1913: 

Appeal. 

Joseph R. Dickinson for appellant. 

* H. P. Keiser, City Solicitor, for plaintiff. 

Opinion, by Endlich,,P. J„.June 20, 1914— This appeal .in- 
volves the question, whether defendant is liable under the Or- 
dinance of 1 July 1875, City Dig. p; 286, pi. 1 & 2; The ordin- 
ance is entitled' "An ordinance* prohibiting storekeepers and 
others from buying produce for the purpose of selling again," 
and undertakes to :ma)ce it unlawful: for any person, to "go-into" 
the public markets of the city from Tuesday morning to Wed- 
nesday noon and from « Friday morning to Saturday noon, and 1 
for the purpose of re-selling buy or engage for subsequent de- 
livery any marketable commodity, — under a penalty recoverable 
as at debt, etc. It is undisputed that the defendant, a grocer, did : 
the former on. a certain Tuesday of July, 19131 

The defendant contests the city's power to pass- such an or- 
dinance, and that point is- perhaps- not exactly ruled either by 
Market Co. vs. Erie, 44 Pa.' Super Ct. 191, or by York vs. Hat- 
terer, 48 id. 216. The respective ordinances in those cases pre- 
sented certain features differentiating them not only from each 
other, but from this one, the decision in the one case invalidating 
and in the other sustaining the municipal regulation. Yet, look- 
ing at both ofi the* cases, and 1 reading them' in the 1 light of the 
test laid down in Philadelphia vs. Brabender, 17 Pa. Super Ct. 
:?U1 (aff'd 201 Pa. 574), of the power of the Court to declare an 
ordinance void, it seems hardly open to doubt that the city has 
the right to provide against and punish what the ordinance here 
in question is intended to prevent. At the same time it is very 
apparent that as a, prevention of the- practice aimed at,. this or- 
dinance is no longer effective. It is conceded that, long since, 
the market days have been changed 7 to Tuesday, Thursday and 
Saturday ; so that, whilst buying, etc., in the markets with a 
view to re-selling is, on the days mentioned in the ordinance, a 
violation of it, any one may. without offending, so buy there on 
Thursdays. Such a result of the legislation, as it stands does not 
commend it as reasonable or just, and though possibly not 
'enough to render the ordinance void; may well be regarded as 
calling for a close scrutiny of its validity upon, other grounds 
urged against it 

One of these i9 the alleged insufficiency of its title. No 
doubt the latter might be more precise. It contains no refer- 
ence to public markets at all. But the declared design to pro- 
hibit "storekeepers and' others" from buying produce for the* 
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purpose of selling again would seem to suggest suchi inquiry 
into, the^body of the enactment as it is the office of. the title to 
suggest, and its effect to suggest which is all that* is required in 
the case of a statute; see Blood vs. Mercelliott, 53. Pa. ,391; Al- 
legheny Co. Home's App., 77 id. 77 ; Mauch Chunk v9. McGee, 
&h id.. 483-; Reber's- Pet'n 235- id. (522,. as^ well as in that of an 
ordinance : Esling's App., 89 id: 205*. If sufficient for that pur- 
pose, its sufficiency to cover the provision for a penalty is in- 
contestable: see Com. vs. Clymer, 30 Pa. Super. Ct. 61. 

Another objection to the ordinance is more serious. It ap- 
pears that in the passage of it certain of the requirements of the 
law have not been complied with. At that time the governing 
statute was Act 23' May 1874, P. L. 230, sec. 4 of which directs 
that on the final passage of an ordinance the vote shall be by 
yeas and nays and the names of- the persons voting for and 
against it shall be entered on the journal, the recording of a 
majority of the members elected to each branch being needful 
to establish the ordinance. The decision in Corry vs. Chair Co., 
18 Ph. Super. Ct. 271, recognizes the imperative character of 
such a direction where it obtains, — if, indeed, any authority 
therefore is necessary. Here the- journal fails to- disclose the 
required record, and for that reason the ordinance must be held 
invalid; for there is no presumption, such as applies to the pro- 
ceedings of the Legislature of regularity and legality to sustain 
those of a municipality : Altoona vs ; Bowman^ 171 Pa. 307. 

It follows that on this appeal the judgment must be for the 
defendant, — for the reason, not that the city had'not the right to 
ordain as it undertook to do. but that it failed 1 to do so> in. ac- 
cordance with the demands of the statute. Whatever may be the 
merits of a regulation like that it here attempted to make, there 
is less occasion for regretting the necessity of setting it aside, 
because the circumstances already pointed out call for a revision 
of theordinance at all events, in order to adapt it to the changed' 
conditions. 

And' now,. June 20* 1W14, it is ordered that judgment be en- 
tered in favor of defendant. 



GOLDSMITH vs. STOCKER. 

Statute of Frauds — Oral Testimony. 

In order to satisfy the requirements of the Statute of Frauds all 
ttoa essential ingredients of a contract to answer for the debt of another 
must be in writing. It is, however, permissible to prove orally, the 
consideration on which the contract rests; and where the writing is 
made by- an authorized third person the fact that he was authorized' 
may, also be proved orally. Where the party to be charged is present 
and directs another to make the writing for him no question of agency 
under the statute arises. 
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Where a collateral note was given by defendant guaranteeing pay- 
ment of a certain debt and subsequently the note was changed* with 
her consent so as to guarantee a certain other debt the defendant's 
assent to the change can be shown by parol testimony. 

Request for Charge. 

It is not error for the Court to fail to call the jury's attention to 
the conflict of evidence on a certain point and the number of witnesses 
on the respective sides of that controversy, where no request for such 
charge was made by counsel and no prejudice is apparent. 

In the Court of Common Pleas of Berks County. 

No. 6 September Term, 1910. 

Assumpsit. 

Rules by defendant for new trial and for judgment n. o. v. 

Wm. Abbott Witman, Jr., and Walter S. Young for 
defendant, and rules. 

J. Wilmer Fisher for Plaintiff. 

Opinion by Endlidh, P. J., June 20, 1914. — This case, 
between its first and second trials, has undergone discussion 
before and by the Court on several occasions: see 4 Berks 
Co. L. J. 288, 406, and 5 id. 164. It is not necessary again to 
rehearse its history. At the argument of these rules, after 
the second trial, no new question was raised, but the ground 
previously gone over was again very thoroughly covered. A 
careful reconsideration of all thus advanced has failed to 
disclose any adequate reason either for ordering a third trial 
or for entering judgment n. o. v. 

It is urged that the contract sought to be enforced in this 
action cannot be enforced because (1) the defendants assent 
to the change made in the memorandum upon the back of the 
note rests in parol testimony, — (2) the note was made 
antecedently to defendant's promise Which is sought to be 
enforced, — (3) it was not "signed" within the meaning of the 
statute, — and (4) the obligation assumed by the payee was by 
promise made after the change in the defendant's undertaking. 

It is, of course, true that, in order to satisfy the require- 
ments of the Statute of Frauds, the writing exacted by it must 
be self-sustaining as to all the essential ingredients of the 
alleged contract: Soles vs. Hickman, 20 Pa. 180; Musselman 
vs. Stoner. 31 id. 205; Troupe vs. Troupe, 87 id. 149; Mellon 
vs. Davidson, 123 id. 298: Moore vs. Eisaman, 201 id. 190. 
If any one of them depends upon oral testimony, the entire 
contract becomes an oral contract and obnoxious to the 
Statute* Rineer vs. Collins, 156 id. 342. It is, however, per- 
missible to prove orally the consideration on which the con- 
tract rests : Browser vs. Cravener, 56 Pa. 132 ; Walter vs. Mc- 
Elroy, 151 id. 549; Moore vs. Eisaman, supra, p. 193, and 
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equally so, where the writing is made by an authorized third 
party, the fact that he was authorized : Hall vs. White, 123 Pa. 
05; Broadhead vs. Reinbold, 200 id. 618. Indeed, where the 
party to be charged is present and directs another to make the 
writing for him, no question of agency under the statute arises : 
Fitzpatrick vs. Engard, 175 Pa. 393. Now if, as was (con- 
cededly correctly) held in the first opinion filed in this case: 
4 Berks Co. L. J. 288, the memorandum endorsed on the note 
was part of the note itself, it did not become anything else by 
its subsequent alteration properly accounted for. Surely the 
note, with the memorandum read into it, was a writing duly 
signed by the defendant sought to be charged in accordance 
with it. The alteration of the memorandum, if consented to 
by her, made the note signed by her to stand as if it had always 
been so written. In other words, in either form the note as a 
whole included the memorandum and was a writing satisfying 
the demands of the Statute. It is true that it was originally 
made before the change in the memorandum applied.it to the 
particular claim here involved. But being made with the 
defendant's consent and by incorporation into the note over 
her signature, it is difficult to conceive why the alteration 
should not be effectual to bind her. It will hardly be con- 
tended that a writing satisfying the requirements of the Statute 
may not b}> subsequent written alteration be made to cover 
something it was not in the first instance designed to cover. 
The Statute certainly does not forbid it. All it exacts is that 
the intent be evidenced in a writing signed by or with author- 
ity for the party to be bound. That what has been said 
disposes of any contention that, in order to be sufficient, 
there must have been a re-execution of the note, a new sign- 
ing of it with the altered memorandum upon it, seems too self- 
evident to require further discussion. Neither can it be suc- 
cessfully maintained that the mere fact that Goldsmith's 
promise to renew the note when due was put into words im- 
mediately after the alteration of the memorandum, negatives 
the existence of a consideration for the defendant's changed 
undertaking. The observations made on this point in the 
opinion reported in 5 Berks Co. L. J. 104, at p. 165,' seem 
adequately to cover it, and the instructions to the jury were 
in exact accord with the view there expressed. 

It may be added, in conclusion, on the subject of the 
weight of the evidence concerning the details of the transac- 
tion in which the memorandum was changed, and the alleged 
error of the Court in not calling the jury's attention to the 
conflict of evidence on that point and the number of the wit- 
nesses on the respective sides of that controversy, that no 
justification for setting aside the verdict on either of these 
grounds is apparent. The determination of the credibility of 
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the witnesses and the weight oi their testimony was of 
course for the jury, and, assuming that it would have been 
proper for the Court to call their attention to the opposing 
numbers: see Braunschweiger vs. Waits, 179 Pa. 47, 51, there 
was no request for such action. The omission of a request 
is, of course, not decisive against a party in an application for 
a new trial where error or prejudice is apparent; but it is fair 
to believe that the omission occurred because at the trial the 
need for the instruction in question did not suggest itself to 
counsel, and that this was due to the fact that there really was 
no good ground for asking it. 

The rules to show cause are discharged. 



COMMONWEALTH vs. LEWIS. 

Criminal Law — Arrest of Judgment— Reasons — Practiee. Q. S. 

A motion In arrest of judgment must be based on some matter 
appearing on the record. It therefore is not proper to consider as a 
reason for arresting" a judgment that the evidence was insufficient to 
convict; that the verdict as taken and recorded was not the verdict of 
the jury; that the written verdict was induced by false representa- 
tions made by a juror; or that the jury should have toeen discharged 
after they had reported their inability to agree upon a verdict. 

New Trial — Evidence — Improper Admission. 

A new trial will be granted where the Court admits the testimony 
of a witness to contradict the testimony of the defendant on a col- 
lateral matter, brought out on cross-examination, where it appears that 
the admission of the testimony might have influenced the jury against 
the defendant. 

The rule is well settled that, if a witness is cross-examined to 
a fact purely collateral and irrelevant to the issue, and answers it 
without objection, he cannot be contradicted. The investigation might 
thus branch out into any number of immaterial issues upon the mere 
question of the credibility of a witness. 

In the Court of Quarter Sessions of Berks County. 

No. 118 December Sessions, 1913. 

Rules for new trial and in arrest of judgment. 

Jos. R. Dickinson and Harry D. Schaeffer for defendant 
and rules. 

Harvey F. Heinly, District Attorney, for Commonwealth. 

Opinion by Wagner, J., July 6, 1914. — The defendant has 
filed a motion in arrest of judgment and also for a new trial. 
Five reasons are assigned in support of the motion for arrest 
of judgment. "A motion in arrest of judgment must be based 
on some matter appearing on the record:" Com. vs. Bradley, 16 
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Pa. Sup. Ct. 561; Com. vs. Zayrook, 30 Pa. Sup. Ct. 111. None 
of the reasons meets this requirement. 

The first and second are based upon the insufficiency of 
the evidence. A motion in arrest of judgment is not the proper 
mode to raise the question as to the sufficiency of the evidence 
to warrant a conviction : Com. vs. Walker, 33 Pa. Sup. Ct. 167, 
and cases therein cited. 

The third states that the verdict as taken and recorded by 
the Court was not the verdict of the jury. There is nothing 
in the record to support this allegation. The recorded verdict 
is: "Verdict finding the defendant, John H. Lewis, guilty and 
recommending him to the mercy of the Court." This is the 
verdict that we must accept : Com. vs. Dudlev, 46 Pa. Sup. Ct. 
337, 347. 

The fourth reason for arrest of judgment states that: 

"The written verdict as returned by the jury was induced 
by the false representations and assurances made by one of 
the jurors that no sentence could be imposed upon the de- 
fendant." 

There is not a particle of evidence in support of this and 
therefore this reason cannot be considered. 

The fifth reason states that the jury, should have been dis- 
charged after they had reported an inability to agree upon a 
verdict. This also is not a reason upon which a motion in 
arrest of judgment can be based. At most it is such upon 
which to apply for a new trial. "The time when the Court 
will discharge a jury for failure to agree is ordinarily a mat- 
ter of discretion with the trial judge. He may not impose 
penalties, nor should he subject to undue physical discomfort,, 
but a failure to discharge the jury on request does not amount 
to coercion:" Com. vs. Martin, 34 Pa. Sup. Ct. 451. None of 
the five reasons in support of a motion for arrest of judgment 
can be sustained. 

In support of the motion for a new trial defendant has 
filed seventeen' reasons. We have with great care examined 
every one, and consider that the eighth must be sustained. 
This reason is : 

"The Court erred in admitting the evidence of the Com- 
monwealth offered for the purpose of contradicting the de- 
fendant as to his testimony brought out on cross-examination 
relating to his statement at the Mayor's office, after his arrest 
pertaining to the Marion Fire Company truck, the same hav- 
ing been an effort to contradict the defendant in a collateral 
and immaterial matter." 

The Commonwealth on cross-examination of the defendant 
(N. of T., p. 80) among other questions asked this: 

. "Q. How does it happen that down at City Hall on the 
night of your arrest when you were in the company of these 
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gentlemen, all of whom were upon the stand, when you were 
interrogated about the Marion truck and about Mr. Prescott 
and when you were asked, 'At the time that Mr. Prescott, or 
whoever made the offer in the Marion truck deal, offered the 
$1,000/ and you were asked, Sou knew what he offered it for, 
didn't you?' you said, 'Yes?' " 

To this he answered, "I cannot just recall that/' and then 
subsequently he answered, "I did not." Ira W. Stratton, called 
in rebuttal, was asked, (N. of T., p. 100). 

'Q. When interrogated as to what took place at the office 
after the arrest, in your office, he was asked whether he did 
not say, in answer to this question : 'At the time Mr. Prescott, or 
whoever made the offer, offered you the f 1,000 you knew what 
he offered it for, didn't you-\ 'Yes/ and he denied the same." 

Hereupon counsel for defendant entered this objection : 

'Objected to as not being rebuttal, and for the further rea- 
son that the matter was brought out on cross-examination and 
is a matter not pertaining to this case, and the witness cannot be 
contradicted as to evidence that is immaterial and incompetent, 
brought out on cross-examination. " 

To this the District Attorney replied : 

'The defendant in chief having made the statement that he 
had no corrupt arrangement with Ramsey in anything, he was 
then asked about the Marion truck deal and whether, at City 
Hall, in the presence of the Mayor and the other persons who 
were there with reference to the Marion truck deal, this ques- 
tion that I have propounded and the answer had not been pro- 
pounded to him and the answer given by him." 

When questioned by the court for what purpose this was 
asked, the District Attorney replied: "The purpose being to 
contradict Air.' Lew T is when he denied having answered yes to 
the question propounded." The Court then asked. "Merely as 
bearing upon his credibility, is that what you mean ?" The Dis- 
trict Attorney replied: "Yes, your Honor, that is one ground. 
And the other is that, he having brought out the matter in his 
examination in chief, we are entitled to go into it, I think, to 
show that the question was propounded and the answer given." 
As bearing upon the credibility of the defendant this witness 
was then allowed to answer this question. E. O. Conkling and 
Charles G. Jones when called by the Commonwealth, under 
objections, were also allowed to rebut the defendant upon this 
question. 

Was this a relevant question ? A careful examination of the 
testimony of the defendant discloses that the question asked on 
cross-examination on page 80. and not objected to, was not 
upon any matter brought out in chief. Counsel for Common- 
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wealth contends that it bears upon the testimony given by the 
defendant on page (>9. There counsel for the defendant asked 
him: 

"Q. Did you at any time prior to the time when Ramsey 
explained to you the balance sheet, have any idea that any 
money was to be paid or offered to be paid for any purpose 
whatever ?" 

Defendant answered : 

"A. No, sir, at no time before did he ever do that, did he 
ever offer me any money, or did we speak any money matters." 

This testimony must be viewed in the light of the subject- 
matter concerning which the defendant was being examined at 
the time. He was being interrogated with reference to the 
money which the defendant was alleged to have received, that 
is, $50, in order to secure the passage of an ordinance. When 
thereupon defendant answered that Ramsey had never before 
offered him any money, nor had he and Ramsey at any time be- 
fore this spoken of any money matters, this answer must be 
limited to the transaction of the passage of the ordinance upon 
which the indictment was based. It can not be stretched to re- 
fer to any other matter. Moreover the question as asked on 
page 80 does not show that Ramsey had any connection what- 
ever with the Marion truck deal, whatever that deal may have 
been. The question is not whether Ramsey but whether Mr. 
Prescott had made an offer of a thousand dollars, and whether 
the defendant knew what he, Prescott, hau offered it for. There- 
fore this question asked on cross-examination was not one that 
in any manner could contradict the defendant when he says that 
he and Ramsey had never, prior thereto had any money matters. 

The claim of the Commonwealth also is that it is relevant 
as showing a transaction similar to the one for which defendant 
is indicted. A number of authorities have been cited in sup- 
port of this, that is, that the transaction with Mr. Prescott, and 
the Marion truck deal, would throw light upon the transaction 
and the acceptance of the $50 as charged in the indictment. 
Suppose a former similar transaction can be used for this pur- 
pose, then the first question to be considered is, Does the 
question as it stands show a former similar transaction? An 
examination of the question shows that it does not. Defendant 
was merely asked whether he knew what the thousand dollars 
were offered for. It is not stated what the thousand dollars 
were offered for, nor does the evidence enlighten us in any 
manner with reference thereto. It might have been an en- 
tirely legitimate purpose. If so, then certainly it could not be 
used against the defendant by insinuation, or suspicion, or 
guess. We consider that the question under cross-examination 
is, as is claimed by the defendant, upon a matter entirely col- 
lateral to the one under consideration in the trial of this case. 
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If so, then the Commonwealth could not have offered this as 
evidence in chief. In Hildeburn vs. Curran, 65 Pa. St. 59, on 
page 63, we have: "The test of whether a fact inquired of in 
cross-examination is collateral is this, "Would the cross-exam- 
ining party be entitled to prove it as a part of his case, tending 
to establish his plea?" Applying this test, and in view of what 
we have just said, we consider that the Commonwealth would 
not have been allowed to have given this evidence as part of 
its case. It is true that when the Commonwealth brought this 
out on cross-examination there was no objection, but this does 
not permit this collateral testimony, thus brought out, to be 
contradicted. This rule then applies, as stated in Elliott vs. 
Boyles, 31 Pa. St. 65, on page 67: "The question put to the 
witness on his cross-examination, and rejected by the Court 
at the instance of the opposite party, was: Whether he did not 
commit wilful and corrupt perjury in a case in the Quarter 
Sessions? The counsel who proposed it were entirely mistaken 
in supposing that a negative answer would open the door for 
proving the affirmative, in order to contradict the witness; for 
the answer would have been conclusive of the fact, it being a 
fact entirely collateral to the issue : 1 Greenl. Evid. §449. If such 
a mode of discrediting a witness were allowable, it is easy to 
see that, on the single question of the credibility of a single 
witness, the number of collateral issues to be tried might be 
entirely indefinite. " See also Com. vs. Grauman, 52 Pa. Sup. 
Ct. 215. Or, as is stated in Hildeburn vs. Curran, supra, on 
page 63: "The rule is well settled, that if a witness is cross- 
examined to a fact purely collateral and irrelevant to the is- 
sue, and answers it without objection, he cannot be contra- 
dicted. The reason is obvious. The investigation might thus 
branch out into any number of immaterial issues upon the mere 
question of the credibility of a witness: 1 Greenl. on Ev., §448; 
Griffith vs. Eshelman, 4 Watts 51; Elliott vs. Bovles, 7 
Casey 65." 

We also consider that the question was such as although 
admitted merely as bearing upon defendant's credibility, very 
likely conveyed to the minds of the jury the idea that the 
$1,000 transaction in the Marion truck deal was an offer for 
the payment of that sum for a similar purpose as that for which 
the $50 was alleged to have been received, that is, that it 
r was an offer to bribe. Therein lies, as we view it, the chief 
harmfulness of the question, and we are not convinced that it 
did not influence the minds of the jury. We are rather of 
the opinion that it did. We consider that in the admission 
of this evidence as assigned in the eighth reason, we committed 
such error as necessitates the granting of a new trial. 

Rule in arrest of judgment is discharged and rule for new 
trial is made absolute. 



Digit 



zed by G00gle 



BERKS COUNTY LAW JOURNAL. 267 

TOSI vs. McQUADE BROS. 

Negligence — Injuries by Machinery — Minors — Act 9, June, 1911, P. L. 
832 — Misrepresenting Age as Defense. 

In an action by a minor under the age of eighteen years to recover 
damages for personal injuries caused by machinery in defendant's es- 
tablishment, the Act 9, June, 1911, P. L. 832, conclusively holds the 
employer negligent and it is no defense to show that the plaintiff or 
his father misrepresented his age. It is also immaterial that the father 
believed his son's employment to be dangerous, and that he was 
aware of his being under lawful age. 

Same- ^-Contributory Negligence. 

Where the issue of contributory negligence has been submitted to 
the jury, a finding in favor of the plaintiff will not be set aside unless, 
upon a review of the evidence in the light most favorable to the plain- 
tiff, it is inconceivable that a mind desiring only a just and proper 
determination of the question could reasonably reach any other con- 
clusion than that the plaintiff had brought about or contributed to the 
injury by his own carelessness. 

Such a conclusion cannot 'be reached by the Court where it ap- 
pears that the plaintiff was a mere boy of fifteen years; and that al- 
though he was injured while trying to correct an irregularity in the 
operation of the machinery without stopping it, yet he had been 
charged by his superior with the correction of just that kind of trouble 
and had been given a large discretion as to whether on such occa- 
sions he should signal for the stopping of the machine or should re* 
adjust it while running, and had been directed to do the latter 
whenever possible and at whatever place he chose. 

In the Court of Common Pleas of Berks County. 

No. 29 August Term, 1913. 

Trespass: Rules by defendant for new trial and for judg- 
ment n. o. v. 

Geo. J. Gross for defendant and rules. 

Wm. Rick for plaintiff. 

Opinion by Endlich, P. J., July 6, 1914.— If in this case the 
defendants are not entitled to judgment notwithstanding the ver- 
dict, both of these applications must be denied. The verdict 
is not attacked as excessive. There seems to have been no er- 
ror in the rulings or charge. The Act 9 June 1911, P. L. 832, for- 
bids the employment, in establishments and about machinery 
such as defendants', of minors under the age of 18 years, with 
the necessary consequence of convicting an employer contra- 
vening this prohibition of negligence : see Stehle vs. Machine 
Co., 225 Pa. 348; Jones vs. Caramel Co., id. 644; Bollinger vs. 
Sand Co., 232 id. 636, and similar cases. That, in an action for the 
benefit of the minor himself, it is no defence for the employers 
to show that he or his father, in response to inquiries as to the 
minor's age, misrepresented the same, is in effect demonstrated 
by Judge Prather in Snyder vs. Johnson, 20 Distr. R. 670, with 
the citation of an abundance of authorities logically leading to 
that result. This action not being for the benefit of the father, 
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it was therefore imperative to exclude the offer to prove such 
misrepresentations by him. Nor, because he is not the bene- 
ficial plaintiff, could the defendants' second point (negativing the 
right of recovery in case the jury found that the father believed 
the son's employment to be dangerous or was aware of his lack 
-of lawful age, etc.), be properly affirmed. Aside from these two 
matters the question raised upon this record is whether under 
the evidence the plaintiff can recover at all, it being contended 
on behalf of defendants that, as a matter of law, a clear case of 
contributory negligence: see Izzo vs. Finn, 238 Pa. 602; Lan- 
ahan vs. Mfg. Co., 240 id. 292. is made out. 

Just how the plaintiff's injury occurred is detailed only in 
his own testimony. As declared in Kohler vs. R. R. Co., 135 
Pa. 346, 357, he cannot complain if his account is accepted as 
verity. From it it would appear that, in the endeavor to cor- 
rect a not unusual irregularity in the -operation of the machinery 
about which he was employed, the plaintiff, without stopping it, 
left a place of safety, went a distance of 30 or 40 feet over sev- 
eral sets of running boards and perpendicular ladders, and from 
the last of these attempted, without any support to steady him, 
to step across a rapidly revolving shaft on which were two 
unguarded iron wheels 18 inches in diameter, run by a linked 
chain two inches wide and making 120 to 160 revolutions a 
minute — the taking of the step referred to requiring him to 
raise his leg almost 30 inches, — and that, in this attempt, his 
foot was caught by the chain or the wheel or between the two 
(as to which latter statement there is some corroborating tes- 
timony). If this were all that bore upon the question of plain- 
tiff's contributory negligence, it might be difficult to escape from 
holding his action to have been such, even under the stringent 
test of the Court's right so to pronounce, laid down in Cramer 
vs. Aluminum Co., 239 Pa. 120, 125, viz: 

"Where the issue of contributory negligence has been sub- 
mitted to the jury, a finding in favor of the plaintiff will not be 
set aside unless, upon a review of the evidence in the light most 
favorable to the plaintiff, it is inconceivable that a mind desir- 
ing only a just and proper determination of the question could 
reasonably reach any other conclusion than that the plaintiff had 
brought about or contributed to the injury by his own care- 
lessness." 

But there is more to be taken into account. There is the 
important fact that the plaintiff, whom the jury had before them,, 
was a mere boy of about 15 years, with probably some allow- 
ance to be made for imperfect understanding and judgment. 
Then there is the fact that, according to his testimony, corrob- 
orated at least in part, he had by his superior been charged w T ith 
the correction of just the kind of trouble that occurred on this 
occasion and given a large discretion as to whether, when the 
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machinery went wrong and had to be fixed, he was to signal 
for the stopping of it or proceed to readjust it while running, 
md had indeed Seen directed to do the latter whenever possible. 
And there is his further statement that he was not restricted by 
his instructions to any particular point at which to make the 
attempt when necessary, but left to his own devices in deter- 
mining where to interfere. All of this was to be considered in 
reaching a conclusion as to whether or not contributory negli- 
gence was apparent, and the question thus necessarily became 
one for the jury. To be sure, there is evidence in the case 
contradicting his and his witnesses' testimony in some of the 
particulars mentioned, directly and inferentially. But clearly, 
the effect of the whole evidence and the decision as to what was 
proven by it belonged to the jury and could not and cannot be 
taken away from it by the Court. And even though on certain 
points, (e. g., that plaintiff was directed by his foreman not to 
leave the place at which he was regularly stationed, that there 
was no necessity for his doing so in this instance, etc.,) the tes- 
timony of defendants' witnesses is not opposed by any positive 
and direct denial on plaintiff's part, the credibility of it still had 
to be submitted to the jury: Madara vs. Eversole, 62 Pa. 160; 
Bartlett vs. Rothschild, 214 id. 421; Kircher vs. Sprenger, 4 Pa. 
Super. Ct. 38; Troxell vs. Malin, 9 id. 483. Nor must it be 
forgotten that, at the desire of both parties, the jury had been 
afforded an opportunity of inspecting, and getting a clear idea 
of the construction and arrangements of, the plant and observing 
the nature and operation of the machinery. According to the 
teaching of Gorgas vs. R. R. Co., 144 Pa. 1, 7, 12-13, what they 
thus learned was part of the evidence in the case which they 
were bound to consider, and an important means, not only of 
estimating the value and accuracy of the testimony describing 
the manner in which the accident occurred, but of judging of 
the situation as it likely appeared to the plaintiff, and thus de- 
termining the reasonableness or unreasonableness, from his 
point of view and to his understanding, of what he did or at- 
tempted to do. Under such circumstances, manifestly, the rule 
that the impression made upon the Court by the oral evidence 
in the case is not to control the conclusion of the jury : see cases 
cited in Dutcher & Hankin vs. Mercer, 5 Berks Co. L. J. 325, 
326, applies with peculiar force to forbid the setting aside of the 
verdict on that ground for the purpose of retrial ; and still more 
obviously must it be true that the entry of judgment for de- 
fendants contrary to the verdict is out of the question : see Bond 
vs. R. R. Co., 218 Pa. 34; Duffy vs. W. & P. Co., 233 id. 107. 
The rules to show cause are discharged. 
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FISHER vs. BRUBAKER, et al 

Equity — Reformation of Mortgage — Mistake of Scrivener. 

Plaintiff being the owner of two adjoining properties, executed a 
mortgage to A which was intended by both parties to be upon one 
property, but by mistake of the scrivener, was described as being 
upon the other. Before the mistake was discovered plaintiff sold the 
first property to B, the latter agreeing to assume the mortgage sup- 
posed to be upon it. Upon discovering the mistake B refused to be 
bound by the mortgage, whereupon plaintiff filed a bill in equity 
against A and B asking that the mortgage be reformed on the ground 
of mistake. A did not defend. Held: that the mistake of the scrivener 
was a proper ground for the relief asked for and that the mortgage 
should be reformed. 

Same— Conditions in the Granting of Equitable Relief. 

The rule that he who seeks equity must do equity demands that 
relief should be granted to plaintiff only upon terms involving the 
performance, or compensation for non-performance, of plaintiff's 
promises, but the equity he will be compelled to do includes only 
such acts as pertain to the mistake he is asking to have corrected, 
or growing out of it, and must have some direct relation to the issue 
between the parties. Therefore, it appearing that part of the induce- 
ment to B to purchase the property in this case, subject to the 
mortgage, was plaintiff's promise to cement the cellar of the property, 
which promise was not kept, relief will be granted only upon payment 
to B of the amount expended by him in doing what plaintiff had 
promised to do. 

Same— Costs. 

1 If, before suit, a demand had been made upon B to consent to 
the reformation of the mortgage and he had refused, the entire costs 
might have been imposed upon him. In the absence of such demand, 
the costs would ordinarily fall upon plaintiff, as the occasion for the 
litigation was the mistake of the parties to the mortgage. Since, 
however, the greater portion of the expense of this proceeding was 
due to the interposition by B of a defence which in the main was 
without merit, the costs were divided between the plaintiff and B 
in the proportion of one-fourth and three-fourths. 

In the Court of Common Pleas of Berks County : In Equity. 

No. 1111 Equity Docket, 1913. 

Bill to reform a mortgage : Upon trial and final hearing. 

Isaac Hiester and B. Y. Shearer for plaintiff. 

Thomas K. Leidy for defendant. 

Opinion by Endlich, P. J., July 6, 1914: 

I. FINDINGS OF FACT. 

I. In 1912 the plaintiff, Kate H. Fisher, was the owner of 
two properties together containing 60 feet on Lancaster avenue, 
Brookside, Cumru township, Berks county, and 180 feet in 
depth, (a) the one a house and lot of ground on the southeast 
corner of the avenue and Forrest street, having a front of 32 
feet, which was clear of encumbrances; and (b) the other a 
house and lot of ground adjoining the first on the east, having 
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a front of 28 feet, which was subject to the lien of a judgment 
for $1,000, in terms restricted to it and held by Solomon Kach- 
el. 

2. On May 1, 1912, the plaintiff and her husband, intending 
to give a first mortgage upon the first named house and lot (a) 
to the defendants Esther R. Bechtel, Emma A. Bechtel and John 
H. Bechtel, executors of Frederick R. N Bechtel, for $1,000, 
executed for this purpose a mortgage for that amount to these 
parties, which by mistake of the scrivener was made to describe 
as covered by it the eastern 30 feet of the 60 owned by the plain- 
tiff as above stated, including the second named lot (b) and the 
house thereon erected. 

3. On July 5, 1912, the plaintiff sold and conveyed to the 
defendant Milton Brubaker, the first named house and lot (a) 
for $3,050, both parties . believing that it was subject to the 
Bechtel mortgage, the payment of the principal and interest of 
which, on that understanding, Brubaker assumed, and for the 
amount of which he received and accepted credit on account of 
the purchase-price. 

4. The mistake in the mortgage having subsequently been 
discovered, Brubaker declined to pay the interest or principal 
of the mortgage; whereupon this bill was filed praying for its 
reformation to conform to the intent and understanding of all 
the parties. The Bechtels having neither appeared nor answer- 
ed, the bill was ordered to be taken pro confesso against them. 
Brubaker having answered, the cause was tried as between 
plaintiff and him. 

5. At the time of the sale and conveyance by plaintiff to 
Brubaker, and as an inducement to the purchase, the plaintiff 
promised to put up a certain banister and cement the cellar of 
the house. The former was done by plaintiff ; the latter, by Bru- 
baker at a cost of f 12.98. 

6. There is no proof of any demand by Brubaker upon 
plaintiff to do the cementing of the cellar ; neither is there proof 
of a demand made by plaintiff upon any of the defendants, be- 
fore the institution of this suit, to consent to a reformation of the 
mortgage so as to describe as covered by it the property con- 
veved to Brubaker. 

II. DISCUSSION. 

Upon the principal question in this case there is little room 
for discussion. Mistake of the scrivener in preparing a deed or 
other writing is a well-recognized ground for its reformation 
upon parol proof of what it was intended to be : Huss vs. Morris, 
63 Pa. 367, 372. In the nature of things his mistake would or- 
dinarily affect all the parties to the transaction, and the execu- 
tion, delivery and acceptance of an instrument thus erroneously 
drawn would be an execution, etc., of it under a mutual mistake 
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of the parties. An application for its reformation would thus 
be permitted by the rule insisted upon by counsel for the de- 
fendant Brubaker that equity will exercise its jurisdiction to cor- 
rect a mistake only where the same is shown to have 6een a 
mutual one : Electric Light Co. vs. Poor District, 21 Pa. Super. 
Ct. 95, 100; Coppes vs. Keystone Co., etc., 36 id. 38, 41; Len- 
heim vs. Smith, 54 id. 147. " It is true that the mistake in this 
instance might perhaps have been discovered by the parties had 
they read the mortgage, or caused it to be read to them, and 
that there is no evidence here of their having done either. But 
negligence in making a mistake does not necessarily deprive a 
party of his remedy for its correction : Wilson vs. Pearl, 12 Pa. 
Super. Ct., 66, 68. And especially ought it not to do so where 
there is no one objecting who is in a position to object. Here 
the Bechtels are not resisting the plaintiff's application, and 
Brubaker, having accepted a credit on account of the purchase- 
money for the amount of the mortgage as it was intended to be 
drawn, surely cannot be heard to oppose its reformation so as 
to conform to that intention, by denying the existence of the 
latter and of mistake shared in by all the parties. 

He claims, however, that in connection with the sale of her 
property to him plaintiff promised to do a variety of things 
which she has not done, and that, if reformation of the mort- 
gage is to be decreed, the rule that he who seeks equity must 
do equity demand's that such relief be granted only upon terms 
involving the performance, or compensation (amounting to 
$220) for non-performance of her promises by plaintiff/ On 
plaintiff's part it is replied that the equity she could be com- 
pelled to do includes but such acts as pertain to the mistake 
to be corrected or grow out of it ; and undoubtedly the general 
principle as to the imposition of conditions in the granting of 
relief is that they must have reference to the rights involved in 
the controversy and some direct relation to the issue between 
the parties in the case : Stauffer vs. Reading, 206 Pa. 479. Yet 
that requirement seems to be substantially met here as regards 
the only one of the alleged promises the evidence shows to 
have been made and not performed — the promise to cement the 
cellar of the house conveyed. The plaintiff's position is. that 
Brubaker bought subject to the Bechtel mortgage — that his 
assumption of its payment was part of the consideration agreed 
to — and that, in accordance with his undertaking it is fair and 
equitable that the mortgage be so reformed as to make it a lien 
upon the property he bought, as it was intended and under- 
stood to be. Now if, by way of inducement to him to purchase 
on the terms stated, plaintiff promised to do something to the 
property, then that became part of the transaction and as such 
an element in Brubaker's assumption of the mortgage, and 
directly connects itself with the plaintiff's equity to have the 
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latter made to express what it was designed to express. It 
is believed therefore that the performance of that promise, or a 
payment which will be the equivalent thereof, not only in equity 
ought to be, but consistently with the principle stated may be 
decreed in this action. 

On the subject of costs, it is to be observed that if, before 
suit, a demand had been made upon Brubaker and refused by 
him to consent to a reformation of the mortgage, the rule in 
Shedwick vs. Church, 160 Pa. 57, would warrant the imposition 
of the entire costs upon him. In the absence of oroof of such 
demand and refusal, if there were nothing else to be considered, 
the costs might properly fall on plaintiff, under the doctrine of 
Grim vs. Walbert, 155 Pa. 147, since the occasion for this litiga- 
tion was, in the first instance, the mistake of the parties to the 
mortgage. But it must not be overlooked that the greater 
portion of the expense of this proceeding is due to the inter- 
position by Brubaker of a defense which in the main was with- 
out merit and in which. he has succeeded only to a small extent, 
Under these circumstances, according to Baum vs. Wicklein, 
2 Woodw. 242, there ought to be a corresponding apportion- 
ment of the costs between the parties — that is to say between 
plaintiff and Brubaker; for the Bechtels, not having resisted, 
ought not to be subjected to any part of them. 

Ill CONCLUSIONS. 

A — The plaintiff, in order to entitle herself, as against the 
defendant Brubaker, to a decree reforming the mortgage re- 
ferred to in her bill, is bound to pay to said Brubaker the 
sum of $12.98 expended by him in cementing the cellar of the 
house purchased by him from her, which she had promised to 
do; or in case of his refusal to accept said amount, to pay the 
same into court for his benefit. 

B — Upon payment as indicated in the foregoing conclusion, 
the plaintiff will be entitled to a decree reforming the mortgage 
as prayed for in her bill. 

C — The plaintiff will be required to pay one-fourth, and 
the defendant Brubaker the remaining three-fourths, of the 
costs of this suit. 

And now, July 6, 1914, the Prothonotary is directed to enter 
a decree nisi in conformity with the foregoing decision and 
forthwith to give notice thereof to the parties or their counsel 
of record, sec. reg. 
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CITY OF READING vs. READING AUTOMOBILE CO. 

Municipalities — Water Rente — Free Water Right — Enlargement of 
Attachment. 

In 1908 defendant's predecessor in title established in a suit at 
law his right to the free use of water for his property from the city 
main on Fifth Street for ordinary household and business purposes. 
At the trial of the case the evidence showed a 1%-inch pipe con- 
nection on Fifth Street. At the same time there was a %-inch at- 
tachment entering the property at the rear from Madison Avenue, 
but was not referred to in the evidence. After defendant purchased 
the premises he changed the connections by reducing the Fifth Street 
attachment to %-inch and enlarging the Madison Avenue attachment 
to 1 %-inch, which resulted in increasing the supply afforded to the 
property by one-fourth of what it had been. Held: that the decision 
in the previous case could not be deemed to cover the Madison 
Avenue attachment; that there was no proof of a free water right 
from Madison Avenue; and that the city was entitled to payment for 
the increase of water supplied over the amount covered by the water 
right'. 

In the Court of Common Pleas of Berks County. 

No. 36 February Term, 1912. 

Sci. fa. sur city lien for water rent. 

H. P. Keiser, City Solicitor, for plaintiff. 

Cyrus G. Derr for defendant. 

Opinion by Endlich, P. J., July 6, 1914: 

I. FINDINGS OF FACT. 

1. The Reading Automobile Co., defendant, is the owner 
of a certain property in the city of Reading having a frontage 
of 40 feet on North Fifth street (Nos. 126 and 128), and running 
westwardly 230 feet to Madison avenue — deriving its title there- 
to, through intermediate conveyances, from the Angelica Water 
and Ice Co. 

2. On June 22, 1911, the city of Reading filed a lien 
against this property for water consumed by defendant upon 
it from May, 1910, to May, 1911, to the amount of $ 152.72—^21 
thereof being for water used in building operations upon the 
premises, $13.86 for penalty for non-payment, and 25 cents for 
survey. Upon the lien thus filed this sci. fa. was subsequently 
issued. 

3. While the Angelica Water and Ice Co. was the owner 
of this property, the city of Reading filed a lien for water rent 
against it and issued a sci. fa. thereon to No. 43, Nov. T., 1904, 
which was tried before the then President Judge Ermentrout 
without a jury, and in which his decision was rendered on Jan. 
13, 1908, holding, inter alia, that the Angelica Water and Ice 
Co. had succeeded to the rights of previous owners of the 
property, established partly by grant of Jan. 1, 1821, and partly 
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by subsequent prescription, to the free use of the water for 
household and ordinary business purposes by a connection 
with the main pipe on Fifth street, and that on account of 
water thus supplied and used on said premises the city had 
no right of lien for or collection of water rents against the 
premises or their owner. 

4. The connection with the main on Fifth street at the 
time of the institution, trial and decision of the suit to No. 43, 
Nov. T., 1904, was by a 1^ inch pipe. At the same time, and 
before, there was also a five-eighth or three-quarter inch at- 
tachment to the main on Madison avenue, and by means of 
it a connection with a hydrant, watering-trough and wagon- 
wash on the premises. The existence of this attachment and 
connection and the fact that water was brought thereby upon 
that part of the property fronting on Madison avenue do not 
appear to have been known to the parties concerned in No. 43, 
Nov. T., 1904, and are not referred to in the evidence therein 
offered or in the decision rendered, which on the contrary 
assumes and finds that the water brought upon all parts of 
the premises comes from the Fifth street main. 

5. In 1909, under permit from the city, the attachment 
on Madison avenue was changed to a 1£, and that on Fifth 
street to a three-quarter inch connection. 

6. The water used for building ($21.00) was supplied 
through the Fifth street connection. Aside from that item 
of plaintiff's demand and that of 25 cents for survey, an ap- 
portionment of the remainder between the two connections 
would charge to the Madison avenue attachment $92.18, plus 
$11.31 penalty, i. e., $103.49, and the balance to the Fifth street 
attachment. 

II DISCUSSION. 

It must be conceded that, right or wrong, the decision in 
No. 43 Nov. T., 1904, disposes negatively of the city's claim 
to demand payment for the water consumed for ordinary pur- 
poses upon defendant's property in so far as it is supplied 
from the Fifth street connection. Indeed, that much virtually 
is conceded. But it would seem that, according to the real 
v effect of the decision in view of what it is based on, it settles 
that the owner of the property now belonging to defendant is 
entitled to the free use for ordinary household and business 
purposes of the water supplied to it throught such connection 
as was then understood to exist, i. e., a.l£ inch attachment to 
the city's mains. Every judicial decision is to be understood 
upon the footing of the facts assumed, whether correctly or in- 
correctly, to be involved in the case, upon which the adjudication 
is predicated: Yoders vs. Amwell Tp, 172 Pa. 447, 452; Nat'l 
Bank vs. Gabe, 4 Pa. Super. Ct. 505, 509. In No. 43 Nov. T., 
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1904, it was an attachment and a supply such as just mentioned 
that were in question. There was only one attachment known, 
the one on Fifth street. There was apparently no thought of 
any other. The status of the Madison avenue connection and 
the right of the city to charge for water obtained through it, as 
distinguished from the Fifth street connection, were not mooted. 
The decision in No. 43 Nov. T. 1904 therefore cannot be deemed 
to cover the Madison avenue attachment as something additional 
to the 1£ inch attachment on Fifth street. That a right to an 
additional attachment on Madison avenue and the free use of 
water through it might have been acquired by prescription can- 
not be doubted: Kearney vs. West Chester, 199 Pa. 392. Of 
such a thing, however, there is no proof here. The evidence 
does not show when this attachment was made. Possibly it has 
existed long enough. But, unknown as it was, if not to the own- 
er, at all events to the city, it lacks the element of notoriousness 
recognized as essential by the authority just cited and others. It 
seems to have become known to the city only in 1909 when it 
was changed to what it now is; and. since then the city has 
claimed payment on account of it. Yet, if it is settled that the 
owner of the property has a right to a supply, free of charge, by 
a 1£ inch, attachment, the change made in 1909, cutting down 
the Fifth street attachment to }i of an inch (thus reducing its 
capacity to one-quarter of what it had been), while enlarging the 
Madison avenue attachment to 1£, added only 34 of an inch to 
the connection with the city mains which the property was be- 
fore entitled to, increasing the supply thereby afforded by one- 
quarter of what it had been. It would seem to follow that, in 
respect to the ordinary use of the water, that increase of supply 
is all the city has a right to charge for now and to recover in this 
proceeding. As nearly as can be approximated under the evi- 
dence that amount is $23.50, with the penalty for non-payment 
(which seems to be $2.73) and without interest, since, before 
judgment, interest cannot be claimed in addition to the penalty : 
see Barclay vs. Leas, 9 Pa. C. C. Rep. 314. When we come tx> 
the charge of $21 for water consumed in building operations, 
there is nothing to bring it within the exemption accorded to the 
owner of the property by Judge Ermentrout's decision, as em- 
braced either by the express grant or by the prescriptive right 
found by him ; and hence that charge ought to be held recover- 
able, — as also, it may be added, the charge of 25 cents for survey. 

III. CONCLUSIONS OF LAW. 

A — By virtue of the decision in No. 43 Nov. T., 1904 it 
must, in this case, be regarded as settled that the defendant is 
entitled, free of charge, to a supply of water by a 1£ inch at- 
tachment to the city water mains for ordinary household and 
business purposes, such an attachment having been originally 
made to the Fifth street main, and so maintained until 1909. 
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B — No right by grant or prescription to an additional free 
supply of water by an attachment to the Madison avenue main 
has been shown to have been acquired by or to exist in de- 
fendant. 

C — The change made in 1909, reducing the Fifth street at- 
tachment one-half and doubling the size of the Madison avenue 
attachment exceeded the right existing in defendant by % of an 
inch in the entire capacity of the connection of the property 
with the city water mains. 

D — The city is entitled to charge and in this proceeding to 
collect water rent from defendant for ordinary use of water in 
respect to, and to the extent of, the increase, by reason of the 
change made in 1909, of the entire supply taken by defendant 
over and above the supply furnished by the original 1$ inch 
connection, i. e., the sum of #23.50, a penalty for non-payment 
of $2.73, and 25 cents for survey. 

E — The city is further entitled to charge and recover in 
this proceeding the sum of $21 for water consumed by defendant 
in building operations upon the premises, such use not being em- 
braced in the right to the free supply of water for ordinary pur- 
poses existing in the owner of the property by grant or prescrip- 
tion. 

F — The city, plaintiff, is entitled to judgment against de- 
fendant for $47.48. 

And now, July 6, 1914, it is ordered that the foregoing de- 
cision be fifed in the office of the Prothonotary, and that he 
forthwith give notice, thereof to the parties or their counsel of 
record, in conformity with the Act 22 Apr. 1874, P. L. 109, 
sec. 1. 



In Re REIDER-FISHER SHOE CO., Bankrupt (No. 3). 

Bankruptcy — Claim of Public Accountant— Not Entitled to Priority 
of Payment. 

The claimant was a Public Accountant whose minimum charges 
were one dollar per hour. Within three months of the proceedings 
he was employed by the bankrupt to make' a critical examination of 
its business, verify its books, and prepare a statement showing its 
financial condition to be used in floating a loan. Held, that claimant 
did not fall within that class of creditors provided for in Sec. 64b (4) 
of the Bankruptcy Act which requires priority of payment of "wages 
due to workmen, clerks, traveling or city salesmen or servants," and 
that his claim was only a common debt. . 

United States District Court — Eastern District of Penna. 

In Bankruptcy, No. 4818. 

Sur objections to claim of W. S. Wray. 
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Walter B. Freed for claimant. 
Randolph Stauffer for objecting trustee. 

Opinion by Samuel E. Bertolet, Referee, July 22, 1914.— 
W. S. Wray presents a claim for $322.00 and asks that it 
be allowed as preferred, alleging it to be for wages. The 
trustee, conceding the fact that Wray has a claim objects to 
its allowance as preferred for the reason that it does not fall 
within that class. The following are the circumstances under 
which it arose: 

On February 20, 1913, Ralph H. Mengel, Esq., Attorney 
for the Reider-Fisher Shoe Company wrote the following 
letter to Wray : 

"You are requested to go to the plant of the Reider-Fisher 
Shoe Company at Kutztown, Pa., and to make an exact ac- 
counting or trial balance as of Friday, February 21, 1913, 
showing their assets and liabilities, and giving a full state- 
ment of the officers as to their method of conducting their 
business. 

"This critical examination being made for the purpose of 
obtaining credit." 

Pursuant to these instructions Wray went to the com- 
pany's plant on February 22, 1913, and from that time until 
April 17th inclusive, spent 304£ hours of time on the work. 
For his services he charges $1.00 per hour and expenses. The 
latter item! in this instance is $17.50. 

What Wray's business is and what he did. appears by 
the following excerpts from Page 6 of the April 27th notes 
of testimony: 

By Mr. Freed : 

Q. What was the nature of the services; those of a clerk 
in the natural course of a business? 

A. Yes, they were, beyond the fact that the books were 
in bad condition and required the services of an accountant to 
get them straightened out. A first class clerk could have done 
all that. 

Q. All these items could have been done by a high class 
clerk and would have been among the usual duties? 

A. Yes, it would have been. 

By Mr. Stauffer: 

Q. You don't consider yourself a clerk? 

A. I am a public accountant, but I was answering the 
question whether that work couldn't have been done by a 
high class clerk; I say that the work in that connection 
should have been — that a high class clerk should have been 
able to do the work in that connection. 
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Q. You didn't charge clerical charges? 
A. I placed it at the rate of $1.00 per hour, the minimum 
charge of an accountant. 

By the Referee : 

Q. As a matter of fact, you don't mean to say you con- 
sidered yourself employed as a clerk? 
A. No. 

By Mr. Freed: 

Q. For what purpose was this report desired? 

A. For the purpose of obtaining credit for the Reider- 
Fisher Shoe Company. 

Q. The Company didn't know in what condition they 
stood at that time? 

A. No, sir; they had made out a statement of their own 
as of January 1st, snowing a surplus of $3,000.00. When I 
had corrected it, it showed a deficit of $9,000.00; simply er- 
rors of bookkeeping. 

Q. You were employed for the purpose of showing the 
actual standing of the Reider- Pusher Shoe Co.? 

A. Yes, sir; to verify the books and make a general 
critical examination of the business. 

Q. They contemplated making a loan? 

A. Yes, sir. 

O. It was for that purpose that this examination was 
made by you ? 

. A. They told me so. 

By Mr. Stauff er : 

O. Were you entered on the books of the Reider-Fisher 
Shoe Company as an employee? 
A. No, sir. 

The Bankruptcy Law, Sec. 64b (4) gives priority to debts 
for li wages due to workmen, clerks, traveling or city sales- 
men or servants," earned within three months before the com- 
mencement of proceedings, not to exceed $300.00 to each 
claimant, and it has been held that state laws on the subject 
of priority of payment of wages, excepting in so far as 
decisions under them may provide analogies, are inapplicable 
(In re Crown Point Brush Co., 29 A. B. R., 638). In other 
words, the scope of the words used in this section is to be 
determined independently of Pennsylvania statutes, and with 
the assistance of lexicographers and modern usage which is 
continually modifying the content of words and phrases (Re 
Greenewald, 3 A. B. R. 697; 99 Fed. 705). 
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Counsel for Wray does not, as I understand it, contend 
that he falls within the class designated as workmen, travel- 
ing salesmen or servants, but that he is properly to be classi- 
fied as a "clerk" and therefore entitled to priority of payment. 
But a glance at Wray's testimony and the Mengel letter shows 
that though he says the company's books were in poor con- 
dition and a high class clerk could have brought them into 
order, he not only did not consider himself employed as a 
clerk, but on the contrary, as a public accountant, charging a 
minimum fee of $1.00 per hour, with the duty in addition to 
going over the books, of making a general critical examination 
of the company's business and preparing a statement of its 
methods and affairs, to be used in floating a loan. Indeed, 
the whole case as presented, negatives the theory that Wray 
was a "clerk" working for stipulated "wages." On the con- 
trary he, in my judgment, was an independent contractor, 
and anything but a subordinate. 

The business of a public accountant has become well 
recognized as a profession. Those embracing it frequently 
have offices, assistants, and clerks to aid them in their work. 
They are in the same class with doctors, lawyers, architects 
or teachers of music, none of whom can, or as it usually 
happens, care to be classified as workmen, clerks, or servants 
in the restricted sense intended by the statutes allowing 
priority of payment for, or prohibiting attachment of, their 
fees, emoluments, honoraria, or "wages," if such they can be 
called. 

I am referred to Ex-Parte Rockett, Federal cases No. 11,- 
977, for an authority ruling this case in favor of Wray. The 
case arose under the bankruptcy law of 1867, which also gave 
priority of payment to wages of clerks. There the bank- 
rupt finding his affairs somewhat involved, and having 
been his own bookkeeper, called in the claimant, as a person 
of experience in such matters, to put his accounts into 
presentable and intelligible shape, for his own information and 
for bankruptcy, if that should become necessary, or for the 
inspection of his creditors. The work was what a head clerk 
of any large house would do as a matter of course, in the 
ordinary line of his duty it was the work of a clerk though 
of one who was only engaged for two weeks, and for this 
single occasion. If the petitioner had not called himself an 
expert, and had not made out his bill for "advice and assist- 
ance" the nature of his service would have been more readily 
seen. 

I think the Rockett case is easily distinguished from this. 
The Court found the "work" done by the claimant to have 
been that of a "clerk" in the usual meaning of the terms, 
though only engaged for a brief period, and having brought 
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himself the language of the act, his claim had to be allowed 
as wages. • , 

In our case we have Wray performing services far beyond 
those of a clerk, designating himself a public accountant, 
claiming the fees usually paid men in that profession, and 
declining in terms to be classified as a clerk. It is difficult 
to perceive how, more completely than by his own words, 
he could have excluded himself from the protection of Sec. 
64b (4). The claim can only be allowed as an unsecured debt. 



In Re READING HAT MFG. CO., Bankrupt. 

Bankruptcy — Proof of Claim — Preference. 

Where a creditor's claim is objected to on the ground that he has 
received a preference within four months prior to the proceedings, 
the burden is on the objector to show that at the time the alleged 
preference was obtained the creditor had reasonable cause to believe 
that the debtor was insolvent and that the payment would effect a 
preference to him over other creditors of the same class. The intent 
of the debtor has nothing to do with the case. 

United States District Court. — Eastern District of Penna. 

In Bankruptcy No. 4900. 

Sur objections to claim of Adolph Wimpheimer & Co. 

Isaac Hiester and Feiner & Maas, for claimant. 

Bertram D. Rearick, Phila. Pa., for objecting Trustee - 

Opinion by Samuel E. Bertolet, Referee, June 27, 1914.— 
The Reading Hat Mfg. Company bought fur, bands and 
leathers from Adolph Wimpheimer & Co. ever since its organ- 
ization, and prior to October .13, 1913 owed the latter on a 
running account the sum of $506*5.46, which included an item 
of white fur sold March 12, 1912 for $2550.00, items of fur, 
etc., sold at subsequent dates amounting to $561.47 up to 
March 24, 1913, and other similar items amounting to $1953.99 
sold from March 24, 1913 to September 25, 1913. 

On October 13, 1913, the company sent its check to 
Wimpheimer to pay the balance of $561.47 due on the general 
running account up to March 24, 1913. On November 7, 1913, 
Wimpheimer sold the. white fur charged at $2,550.00 and re- 
maining in his hands at New York City as security for the 
price, realizing $871.80 and crediting the proceeds to the 
company's account. On November 21, 1913 creditors filed a 
petition to have the company adjudged a bankrupt and the 
adjudication was entered on December 26, 1913. 
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There was thus due Wimpheimer at the time the petition 
was filed a balance of $3,609.47, and he presented his claim 
for that amount. 

The trustee filed two objections to the allowance of the 
claim: (1) The payment of $561.47 on October 13, 1913 was_ 
a preference and must be surrendered before Wimpheimer's 
claim can be allowed, and (2) the appropriation of $871.80 on 
November 7, 1913, the proceeds of the white fur, was a prefer- 
ence and must in like manner be surrendered. 

It is conceded that since the amendment of 1910 to Sec- 
tion 60 of the Act of Congress, relating to preferences ob- 
tained within four months before the filing of the petition, 
the proof is now to be directed to the effect of the transfer 
rather than the intent of the debtor in making it and if the 
creditor knows or has reasonable cause to believe that the 
debtor is insolvent and his debt will be satisfied in whole or 
in part by the transfer to the exclusion of any of the other 
creditors df the same class, it is a preference regardless of the 
intent of the debtor. (Collier on Bankruptcy, 9th Ed. p. 
815). It is of course also conceded that under Section 57g a 
payment such as was made to Wimpheimer is, if the essential 
elements are proven, a preference and the latters claim cannot 
'be allowed until the preference is surrendered. 

In order to sustain his first objection the burden is on 
the trustee to show that on .October 13, 1913, Wimpheimer 
had reasonable cause to believe that the company was in- 
solvent and that the payment would effect a preference to 
him over other creditors of the same class. "While proof of 
belief on the part of the creditor in the insolvency of his 
debtor is not now necessary, the element of insolvency must 
appear for it will be impossible to show that there is reason- 
able cause to believe that a preference will be effected by the 
transaction unless it is shown that the person receiving it 
had reasonable cause to believe that the debtor was insolvent/' 
(Collier on Bankruptcy, 9th Ed. p. 818-19). The two logically 
go together, the latter being a sequence to the former. The 
creditor must have knowledge of such facts as to induce a 
reasonable belief of his debtor's insolvency, as a result of 
which, reasonable cause to believe that the payment of money, 
transfer of property, etc., will effect a preference, i. e. give 
him more than other creditors in his class would receive, 
would necessarily follow. Actual knowledge is not required 
but only such surrounding circumstances as would lead an 
ordinarily prudent business man to conclude that the transac- 
tion w r ill result in a preference. (See cases cited in Note 
16-1, Collier on Bankruptcy, supra, p. 815.) The creditor must 
have more than reasonable cause to guess or suspect, in order 
to be convicted of having received a preference. He must 
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have reasonable cause to believe that the payment would 
effect a preference. (Forbes vs. Howe, 102 Mass. 427; Kim- 
merle vs. Farr, 26 Am. B. R. 818 ; Powell vs. Bank, 178 Fed. 
609) and there must be substantial evidence of reasonable 
grounds for such belief (Sparks vs. Marsch, 177 Fed. 739; 
Tumlin vs. Bryan, 165 Fed. 166.) 

The trustee has with great diligence attempted to show 
that Wimpheimer had reasonable cause to believe the Com- 
pany was insolvent at the time the $561.47 was received. An 
analysis of the testimony shows that prior to the payment 
there were only two facts known to him which could put 
him on notice that the company was insolvent; first, that it 
was slow pay, and second, that on October 7, 1913, an attach- 
ment was made on its property in the hands of its New York 
agent, Bates. Slow pay is hardly notice of insolvency or any- 
thing like it. Admittedly solvent persons are sometimes 
chronically so. The attachment might have created uneasi- 
ness or suspicion in the mind of the claimant, but it was 
promptly paid by Mr. Boas, representing the company, who 
when in New York for the purpose called on Wimpheimer 
and told him of that fact. It is important to note that the 
claim on account of which the payment was made was an 
active running account for merchandise, under which goods 
were delivered to the company as late as September 25, 1913, 
indicating at least a considerable and very recent confidence 
in the company's ability to meet its obligations. 

Under the law and the facts I am compelled to hold that 
the claimant did not receive a preference when it accepted 
the October 13th payment. 

Going to the second objection which charges Wimpheimer 
with the receipt of a voidable preference when he sold the 
white fur held by him, for $871.80 and applied the proceeds to 
the company's account. The testimony discloses that October 
16th, 1913, Wimpheimer's son and agent visited the company's 
plant in Reading, and after a cursory examination of its books 
and property, advised its officers to efTect a settlement with 
its creditors. There is no doubt that from that time on Wimp- 
heimer had cause to believe the company to be insolvent and 
if any payments on account had been made thereafter they 
would have been preferences. But the testimony convinces 
me that in March 1912, when the fur was sold to the company 
an agreement was made that Wimpheimer should keep it as 
security for the price. Under the common law and the New 
York laws, as I understand them, the claimant was from that 
time on in the position of unpaid vendor with a right to 
satisfy his vendor's lien by a re-sale. Such re-sale even 
though made within four months of the company's bankruptcy 
was not, under the authority of Sexton vs. Kessler & Co., 
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172 Fed. 545, decided by the Circuit Court of Appeals, 2nd 
Circuit, and affirmed by the U. S. Supreme Court in the same 
case reported in 28 Am. B. R. 85, a preference, for the reason 
as there stated that the claimant when he sold the fur only 
exercised a right which had been created long before the 
bankruptcy. 



SEAMAN v. SEAMAN, et al. 

Judgments — Rule to Open — Husband and Wife — Wife Signing Note 
as Surety. 

A wife executed a judgment note jointly with her husband in 1905. 
Judgment was entered against her upon it in 1914, whereupon she 
entered a rule to open judgment, alleging that she executed the note 
merely as surety for her husband and, by virtue of the Act 8 June, 
1893, was not liable. In the depositions she testified that her hushand 
asked her to sign the note, which she believed was a bankable one; 
that she first learned it was a judgment note shortly 'before judgment 
was entered; that she received no money for the note; that the 
money was paid to her husband and that he gave none of it to her 
or paid it out for her benefit. Plaintiff, on cross-examination, testified 
that he paid the money to the husband by check and said "I wouldn't 
have given him the money, but after his wife went on the note too, 
I thought it would be safe." He also admitted he never demanded 
payment of interest from the wife, even after the husband died. 
Held, opening the judgment, that the depositions showed that al- 
though the wife signed the note as joint maker she was in reality 
a surety. 

Notes — Husband and Wife— ^Joint Debtors — Surety. 

Prima facie, when husband and wife join in the execution of an 
obligation, they are joint debtors, and subject to all the legal incidents 
of joint indebtedness. There is no presumption that either is a 
surety. That is a matter of defense. 

In the Court of Common Pleas of Berks County. 

No. 112 December Term, 1913, J. D. 

Rule to open judgment. 

D. N. SchaefFer for defendant and rule. 

A. B. Rieser for plaintiff. 

Opinion by Wagner, J., August 10, 1914. — Susan A. Sea- 
man, widow of the other defendant, presented her petition to 
have the judgment entered against her by plaintiff opened 
upon the ground that at the time she signed the judgment 
note she was a married woman and signed it as surety. The 
note in question is the joint note of both defendants. "Prima 
facie, when husband and wife join in the execution of an obli- 
gation, they- are joint debtors, and subject to all the legal 
incidents of joint indebtedness. There is no presumption that 
either is a surety. This is a matter of defense ; and, like other 
joint debtors, either may show, as against any party to be 
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affected, in law, by such proof, that he or she is in fact a 
surety for the other. When this is done by the wife, the act 
of June 8, 1893, makes her obligation void;" Algeo v. Fries, 
24 Pa. Sup Ct. 427, 428 ; Atkins v. Grist, 44 Pa. Sup. Ct. 310. 

In the depositions taken in this case Susan A. Seaman 
testified that when, on November 27th, 1905, her husband 
brought this judgment note to her to be signed, she was under 
the impression that it was a bankable note; that she first 
learned that it was a judgment note when she received a letter 
from Mr. Rieser, attorney for plaintiff, with reference to it, 
about two months prior to March 5th, 1914. She also testified 
that she did not receive the money for the note from Mr. 
Seaman, nor after the money was paid to the husband did he 
give it to her or pay it out for her benefit. In this testimony 
she is to a large extent corroborated by the plaintiff himself, 
who, when called as upon cross-examination by counsel for 
defendant, testified that he paid over the $450 for which the 
note calls, to Jonathan Seaman, the husband, by check, and 
when asked this question : "You wanted additional security 
on the note and then he offered his wife as security?" he 
answered : "Yes, I wouldn't have given him the money, but 
after his wife went on the note, too, I thought it would be 
safe." He also testified that during the entire time of the 
life of the note, from November 27th, 1905, until the time of 
the taking of the depositions, March 5, 1914 a period of 8 l / 2 
years, that even though Mrs. Seaman's husband had in the 
meantime died, to wit, on October 21st, 1912, he had never 
at any time demanded from her the interest due on said note. 
It is therefore clear from the testimony of the plaintiff him- 
self that although Mrs. Seaman signed the judgment note 
jointly with her husband as maker, yet in reality she is but 
a surety, and was also so considered by the plaintiff, upon 
the note that enabled her husband to obtain the money which 
it is testified was paid to him, and which she states was not 
used by the husband for her benefit. Under this evidence the 
only course to pursue is to open the judgment in accordance 
with her petition: Parce v. Ely, 51 Pa. Supt. Ct. 196; Murray 
v. McDonald, 236 Pa. St. 26 ; Manor National Bank v. Lowery, 
242 Pa. St. 599. 

Rule to open judgment is made absolute. 
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WEBSTER vs. WEBSTER. (No. 2). 

Foreign Judgments — Plaintiff's Statement Containing Copy of Pro- 
ceedings — Averment of Jurisdiction in Foreign Court Unneces- 
sary. 

In a suit brought by plaintiff against the defendant, her former 
husband, to recover past due payments ordered by the Circuit Court of 
Milwaukee, Wisconsin, in a divorce proceeding by the defendant against 
the plaintiff, it is not incumbent on the plaintiff to specifically aver in 
her statement that the Milwaukee Court had jurisdiction of the subject- 
matter and of the parties, where the statement contains a complete 
certified copy of the proceedings, and this shows jurisdiction. 

Same— Affidavit of Defense— Denial of Power of Foreign Court to 
Make Decree— U. S. Constitution — "Full Faith and Credit Clause." 

Where the foreign Court had jurisdiction over the subject-matter 
and the parties its decree cannot be re-examined collaterally in the 
Courts of another state in an action brought upon the record, as, to 
do so, would be violating the clause of the Constitution of the United 
States which declares that "full faith and credit shall be given in 
each state to the public acts, and records and judicial proceedings 
of every other state." 

Same — Divorce Decree for Alimony in Installments— Power to lie vise 
Installments Past Due. 

Where the decree of a foreign court in divorce shows that it is 
an absolute order for the payment of alimony in installments, and 
nothing therein reserves the power of revision as to past due install- 
ments, and the statutes of the state, while giving the court the 
power to revise or alter such judgments respecting the amount of ali- 
mony or its allowance and payment, do not specifically refer to past 
due installments, it must be considered that the law contemplates only 
installments payable in the future and that all past due installments 
are final and cannot be revised. 

Same— Bankruptcy of Husband — Provable Debts. 

Where the court of another state, in a divorce proceeding de- 
crees a gross sum of money to the wife, payable in installments, under 
the law of that state which provides for the division of the real and 
personal estate of the husband in case of divorce for the* maintenance 
and support of the wife, payment of such decree is not barred by his 
subsequent discharge in bankruptcy. The same is true of an allow- 
ance made by the Court to the wife for rent and the attorneys' fees 
in procuring the order of maintenance and support for her. The 
Amendment of 1903 of the Bankruptcy Act, Sec. 17 A (2) provides 
that liability for alimony due or to become due or for maintenance 
and support of the wife and children shall not be barred by a dis- 
charge. 

In the Court of Common Pleas of Berks County. 

No. 114 August Term, 1913. 

Rule for judgment for want of a sufficient affidavit of de- 
fense. 

Samuel E. Bertolet for plaintiff and rule. 

Snyder & Zieber for defendant. 

Opinion by Wagner, J., August 10, 1914. — This is a suit 
brought by the plaintiff against the defendant upon a judg- 
ment obtained by her on June 4th, 1909, in a divorce proceed- 
ing in the Circuit Court of Milwaukee County, Wisconsin, in- 
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stituted by this defendant, the husband, against this plaintiff, 
the wife. Said court decreed, inter alia, first, that the plain- 
tiff in this case be given the sum of $500 in money, said sum 
to be paid in monthly installments of $10.00 each, beginning on 
the 28th day of Nov., 1910, which sum was to be evidenced by 
a note dated May 19th, 1909. Second, that as a provision for 
the payment and support, and as permanent alimony, the de- 
fendant in this case was ordered to pay to the present plain- 
tiff the sum of $20.00 per month in semi-monthly installments 
of $10 each, commencing May 19th, 1909, and as a suitable al- 
lowance to her for the support, maintenance and* education of 
the minor children, the sum of $30 per month in semi-monthly 
installments of $15 each, commencing from May 19th, 1909. 
Third, that the present plaintiff have and recover of and from 
the present defendant the sum of $50, the amount due for rent 
for the premises occupied by the said defendant, (present 
plaintiff) and her children. Fourth, that the present plaintiff 
have and recover of and from the present defendant the sum 
of $50 attorneys' fees, in addition to the sums heretofore or- 
dered to be paid, and that she have execution therefore. 

This suit is brought for the recovery of $1,989.65, claimed 
to be due by plaintiff from defendant upon the judgment in 
the Circuit Court aforesaid, which sum is made up as follows : 
First, $370 past due and owing upon the $500 allowance made 
to her, evidenced by the $500 note. Second, $940 past due 
upon the allowance made to plaintiff for her support at $20 a 
month. Third, $597.50 past due upon the order made for the 
maintenance of the minor children. Fourth, a balance due of 
$32.15 of the $50 ordered for counsel fees. Fifth, $50, amount 
due ordered for payment of rent, making a total claim of the 
principal sum of $1,989.65. 

In the affidavit of defense, defendant has set up five de- 
fenses which relate either to the whole or to a part of this 
claim. First, a suggestion that the statement is insufficient 
for the reason that it does not expressly aver therein that 
the Circuit Court of Milwaukee, State of Wisconsin, had 
jurisdiction to make the order or decree upon which the 
plaintiff's action is founded. Second, that the judgment of said 
Circuit Court, in so far as it attempts to grant and award 
permanent alimony to this plaintiff, defendant's former wife, 
after having first made a final division and distribution of the 
property of deponent, is, under the laws of the State of Wis- 
consin, invalid, void, and unenforceable, and that the said Cir- 
cuit Court was without jurisdiction to enter such a judgment 
or decree. The affidavit further states that by Sections 2364, 
2367 and 2369, Revised Statutes 1898, State of Wisconsin- 
setting forth in full said sections, — the Circuit Court had no 
power to make the decree it did make. Third, that the decree 
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made for the support of the wife and children is, under said 
Sections 2364, 236 <, and 2369, of the Revised Statutes of 1898, 
State of Wisconsin, not such a final judgment as to vest in said 
plaintiff a right to recover in this suit the installments ordered 
by the decree to be paid, and which are past due. Fourth, that 
the $500 evidenced by the promissory note, and the $50 order- 
ed to be paid for rent, and the $50 for counsel fees, are claims 
of such character that this defendant was discharged there- 
from by bankruptcy proceedings, when, on July 10th, 1909, he 
filed his petition for adjudication as a bankrupt in the District 
Court of the United States for the Eastern District of Wis- 
consin, was duly adjudged a bankrupt under the Act of Con- 
gress of the United States relating to bankruptcy, and was, on 
the 14th day of February, 1910, duly discharged from all debts 
and claims which are made provable by said act against his 
estate and which existed on the 10th day of July, 1909. Fifth, 
that the defendant has paid, in addition to the payments ad- 
mitted to have been received by plaintiff in her Statement of 
Claim, at various times, a sum totaling $224, and which was 
paid by him in cash. These different defenses will be con- 
sidered in their order. 

First. The suit in this case is for installments, past due, 
made upon order of the Circuit Court of Milwaukee, in the 
divorce proceeding in which this defendant was the plaintiff, 
and this plaintiff the defendant. That is, the jurisdiction of 
the Milwaukee Court was invoked by this defendant, who 
now, by way of suggestion, avers that the statement is in- 
sufficient because therein it is not specifically averred that 
the Circuit Court of Milwaukee that acted on his case had 
jurisdiction. Plaintiff's statement contains a complete certi- 
fied copy of said proceedings. This certified copy shows that 
a summons was issued in that case at the instance of the hus- 
band's attorneys, upon this plaintiff. The return thereto 
states that it was served personally upon this plaintiff on 
August 17th, 1908, by the Sheriff of Milwaukee County 
through his deputy. This return of the sheriff in this record 
is prima facia evidence that such service was made : Splane vs. 
Splane, 29 Pa. Sup. Ct. 185 ; Shilling vs. Seigle, 20? Pa. St. 381, 
387. This record also shows that this plaintiff, the defendant 
there, filed her answer, entered her appearance through her 
counsel, and submitted to and abided by the order that the 
court made in that case. The record, which is made part of 
this statement, thus clearly shows jurisdiction. Therefore 
there is no necessity for the statement additionally to specifi- 
cally aver that which is so clearly shown by the record which 
is made part of the statement. The general rule on this ques- 
tion is thus stated in 23 Cyc 1567; "In suing on a judgment 



Digit 



zed by G00gle 



BERKS COUNTY LAW JOURNAL. 28& 

from another state, if the declaration shows that the court 
rendering it was a court of record, or a court of general juris- 
diction, it is not necessary to aver in terms that the court had 
jurisdiction of the parties or the subject-matter, or to set out 
the facts conferring jurisdiction, as this will be presumed until 
disproved." In Mink vs. Shaffer, 124 Pa. St. 280, page 290, 
where this same question was considered, the Supreme Court 
of Pennsylvania says : "It is contended for the defendant that 
the* statement is defective in not setting out that the court in 
Iowa had jurisdiction of the subject matter, or of the person 
of the defendant, or the nature of the action. In the case of 
Wetherill vs. Stillman, 65 Pa. 105, we said in reference to a 
similar objection, on p. 115: 'As to the jurisdiction by the 
court in New York of the cause of action, that is concluded 
by the legal maxim always applicable to judicial proceedings, 
'Omnia praesumuntur rite esse acta.' It must be presumed that 
the court has exercised jurisdiction legally; a contrary pre- 
sumption would necessarily imply usurpation on part of the 
court. To require proof of jurisdiction when the court is a 
court of general jurisdiction, would be to countenance the idea 
of the possibility of usurpation on part of the court and would 

overthrow at once the conservative maxim alluded to 

Neither therefore as to the jurisdiction of the person, nor the 
subject-matter of the action, was the affidavit effectual to raise 
an inquiry into the judgment.' " In First Nat. Bank vs. Cros- 
by, 179 Pa. St. 63, the case of a suit upon a foreign judgment, 
it is held, on page 68 : "It is not required that plaintiff's state- 
ment should set out all the jurisdictional facts. This may be 
required in an affidavit to show cause of action, but the ab 
sence of such facts from the statement is not alone sufficient 
to prevent judgment for want of a sufficient affidavit of de- 
fense, in which the existence of such facts is not denied." We 
consider the statement sufficient: 

Second. Defendant denies that under the law of Wiscon- 
sin, specifying the statutes, the Circuit Court of Milwaukee 
was empowered to render the judgment that it made. This 
defense, as we view it, is not a question of jurisdiction, but 
one that goes to the merits of the judgment rendered. Whether 
this court under its statutes had the power to make this de- 
cree is not a question of fact, even though stated to be such 
in the affidavit, but a question of law. In support of his posi- 
tion defendant has cited a number of Pennsylvania cases. It 
is not necessary to review these, but merely to say that an 
examination of them shows that the question of jurisdiction 
there raised related to the questions of fact as to whether in 
the case of a personal action the defendant had been within 
the jurisdiction of the court and was served with a summons, 
or in a suit of attachment, whether the thing had been in the 
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state and was actually attached. The record in the divorce 
proceeding in Wisconsin, on which this suit is based, con- 
clusively shows that both parties to the suit were within its 
jurisdiction. This we do not understand to be denied. Neither 
does the plaintiff deny that the Circuit Court had jurisdiction 
over the subject-matter that it adjudicated; that is, the matter 
of divorce. . The Circuit Court therefore had jurisdiction of 
both the subject-matter, that is, the question of divorce, and 
the principals, the two parties to this suit. Such being the 
case we cannot review that which was incident thereto, that 
is, the decree there made. In Guthrie vs. Lowry, 84 Pa. St. 
533, where the principles involved were very similar to the 
ones under consideration, Mr. Justice Sharswood, on pages 
537 and 538, says : "When Lowry filed his bill in the Louis- 
ville Chancery Court, he thereby submitted himself to the 
jurisdiction of that court. He was in court, and subject to 
whatever orders and decrees that court could make according 
to the laws of Kentucky. What those laws authorized was a 
matter to be decided by that tribunal, and their decision was 
open to appeal to their highest court, and could be there re- 
viewed, but not re-examined collaterally in any other court, 
nor in the courts of any other state in which an action might 
be brought upon the record. For it could not be examined 
collaterally in the courts of the state in which it is rendered, 
neither could it be so examined in the courts of any other 
state. The constitution of the United States declares that 'full 
faith and credit shall be given in each state to the public 
acts, records and judicial proceedings of every other state/ and 
the Act of Congress of May 26th 1790 has enacted that 'the 
said records and judicial proceedings shall have such faith and 
credit given to them in every court within the LTnited States 
as they have by law or usage in the courts of the state from 
whence the said records are or shall be taken/ " In Levison 
vs. Blumenthal, 25 Pa. Sup. Ct. 55, where Justice Henderson, 
in reviewing the power of revision of a judgment rendered in 
one state in the suit thereon brought in Pennsylvania, on page 
60, says: "Having jurisdiction therefore of the person and the 
subject, the judgment of that court was conclusive, and, if any 
error were committed, the remedy of the defendant was to ap- 
peal." In Stilwell vs. Smith, 219 Pa. St. 36, the Supreme Court, 
on page 41, declared : "The judgment of a competent court in 
another state being final and conclusive on the merits, no de- 
fense could be heard in an action upon it, which goes to the 
merits of the original controversy, and no defense can be set 
up which might, with proper diligence, have been interposed 
in the original action/' What defendant here really asks of us 
is that we act as a court of appeal upon the judgment rendered 
by the Wisconsin Court. What was said by Chief Justice 
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Tilghman, in Kean vs. Rice, 12 S. & R. 203, on page 208, aptly 
applies to this case : "No writ of error lies from the courts of 
New Jersey to this court. The defendant stands upon a judi- 
cial proceeding of another state, to which, by the Constitution 
of the United States, (art. 4. sect. 1.) we are bound to give full 
faith and credit; we have no right, then, to decide whether the 
Court of Justices misconstrued their own Act of Assembly, or 
whether it was constitutional or not. The cause was decided, 
and if the decision was complained of, it should have been 
carried before a higher tribunal, according to the law of that 
state. ,, 

Third. The affidavit of defense states that the order made 
for the support of the wife and children is not a final judg- 
ment in that, under the statute cited the court had the power 
to revise and alter such judgment respecting the amount of 
alimony or allowance and the payment thereof, and that this 
refers not only to installments payable in the future, but 
those that are past due. That is, that this provision is retro- 
active, and declared so by the decisions of the Supreme Court 
of Wisconsin. 

The general rule as to the force and effect of judgments 
of this kind, as stated in Sistare vs. Sistare, 218 U. S. Rep. 1, is 
that the full faith and credit clause applies to judgments for 
alimony as to past due installments. See also Barber vs. 
Barber, 21 Howard's Reps. 582. The defendant, however, 
claims that the Wisconsin Court could revise and alter past 
due installments, and, that by reason thereof the judgment is 
not such a final judgment as falls within this general rule. An 
examination of the judgment of the Milwaukee Circuit Court 
shows that it is an absolute order and nothing contained there- 
in reserves the power of revision as to past due installments. 
Defendant must therefore look to the statutes quoted for this 
power of revision, for in it only does it exist. In Sistare vs. Sis- 
tare, supra, on page 20, Mr. Justice White, in speaking of a simi- 
lar claim as here made by this defendant, in considering the pro- 
visions of the Code of Civil Procedure of New York State perti- 
nent to the question under consideration, says : "In considering 
the meaning of these provisions it must be borne in mind that 
the settled rule in New York is that the courts of that State have 
only the jurisdiction over the subject of divorce, separation 
and alimony conferred by statute, and that the authority to 
modify or amend a judgment awarding divorce and alimony 
must be found in the statute or it does not exist. Erkenbrach 
vs. Erkenbrach, 96 N. Y. 456, 463; Livingston vs. Livingston, 
173 N. Y. 377." This same rule applies and is recognized by 
the Supreme Court of Wisconsin, where, in Bassett vs. Bas- 
sett, 74 N. W. Rep. 780, on page 781 the court says: "The 
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courts in this state have no common-law jurisdiction over the 
subject of divorces, and their authority is confined altogether 
to the exercise of such express and incidental powers as are 
conferred by the statute. Kempster vs. Evans, 81 Wis. 247, 
51 N. W. 327. This is also the rule in New York. Erkenbrach 
vs. Erkenbrach, 96 N. Y. 156. Another proposition quite firmly 
settled by the adjudications in this state is that the revisory 
power of the court under this section is always open when the 
court has, in the first instance, granted alimony or made some 
allowance short of a final division of the husband's prop- 
erty. Campbell vs. Campbell, 37 Wis. 206 ; Cook vs. Cook, 56 
Wis. 195, 14 N. W. 33, 443; Blake vs. Blake, 75 Wis. 339, 43 
N. W. 144. These decisions, recognize the fact that the power 
of the court in this respect is limited and environed by the let- 
ter of the statute, and cannot be exercised except in cases 
that come plainly within its terms." See also Bacon vs. Bacon, 
43 Wis. Rep. 197, 202. Neither does the defendant in this 
case, as we understand, claim that the power of revision 
arises othervvise than from the statutes quoted in the affidavit 
of defense. 

When we take into consideration the high regard that the 
State of Wisconsin and her courts place upon the marriage 
bond by recognizing and preserving certain rights as acquired 
by reason of their former relations as husband and wife, even 
after this bond is dissolved, as is evidenced by the numerous 
decisions of her courts such as Campbell vs. Campbell, 37 Wis. 
Rep. 206, and others similar thereto, where the question of 
revision for future payments has arisen, together with the 
care taken to secure to the wife and children support and 
maintenance, and whereas, in Kunze vs. Kunze, 68 N. W. Rep. 
391, it recognizes the right of suit in its own state under the 
full faith and credit clause of the United States constitution 
upon a decree of alimony obtained in the state of Illinois, we 
can hardly think that the orders for alimony and allowance 
made in the State of Wisconsin under her statutes are of so 
little value, that, after the husband has obtained his decree of 
divorce, the humane provisions for alimony for the support of 
the wife, and allowance for the education and maintenance of 
the children are there of so little value that they can be at 
once defeated as is attempted to be done by this defendant 
by the mere removal from the State of Wisconsin or by pro- 
ceedings in bankruptcy. Neither do the cases cited by counsel 
for defendant sustain the position contended for In the cases 
cited by counsel for defendant, where the courts declared 
their power to alter and revise, we find that they are all cases 
that refer, not to questions of remitting past due installments, 
but those for the future payments. Campbell vs. Campbell, 
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supra, cited by defendant in support of his position, was not a 
question of altering or remitting past installments, but 
whether the court had the power under the statutes as they 
then existed, to increase the payments. The Supreme Court 
decided that it had, and affirmed the lower court wherein" it 
increased the allowance from $100 to $360 a year until further 
order. In the order made was also included past arrearages, 
the court stating, on page 224: "With his increasing income, 
they (referring to payments) ought long ago to have been in- 
creased, instead of being stopped by the appellant's refusal 
to pay them." Guenther vs. Jacobs, 44 Wis. Reps. 354, 356, 
has also been cited. This, however, was a suit on a bond which 
had been ordered as security for the payment of past and 
future installments, and the question there was whether, ac- 
cording to their procedure, suit could be brought upon that 
bond without first obtaining leave of the court that made the 
order. This refers to the power to sue in another court of 
Wisconsin upon that bond without first obtaining leave from 
the court in which the divorce had been granted and alimony 
made. This want of right to thus sue upon the bond in an- 
other county does not take away the right of suit to be brought 
upon that decree in another state. This decision is based 
upon a statute somewhat similar to that considered in Stark 
vs. Stein, 3 Berks Co. L. J. 137, wherein we held, upon the 
authorities therein cited, that a provision of the New York law 
which provided that suit could be brought upon a judgment 
only after consent obtained by the court wherein the judgment 
had been obtained, must be held as intended only to regulate 
the course of procedure in the New York Courts, and did not 
apply to a case where the judgment was sued upon in another 
state. We have been unable to find any decision of the Su- 
preme Court of Wisconsin, — neither have we been referred 
to any by counsel for defendant, — that directly rule that the 
Wisconsin Court can alter or revise a past due installment, 
and, as there is nothing in the statute to indicate this re- 
troactive authority, we consider therefore that the general 
rule stated in Sistare vs. Sistare, supra, applies in Wisconsin. 
The fact that there may be different modes of enforcing these 
payments from those used in other states, has no bearing 
upon the general rule, because, as was said in Sistare vs. Sis- 
tare, supra, on page 26: "Contenting ourselves in conclusion 
with saying that, as pointed out in Lynde vs. Lynde, al- 
though mere modes of execution provided by the laws of a 
state in which a judgment is rendered are not, by operation of 
the full faith and credit clause, obligatory upon the courts of 
another State in which the judgment is sought to be enforced, 
nevertheless if the judgment be an enforcible judgment in the 
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State where rendered the duty to give effect to it in another 
State clearly results from the full faith and credit clause,jtl- 
though the modes of procedure to enforce the collection may 
not be the same in both States." In this case the Supreme 
Court of the United States declared the power of revision un- 
der a statute in New York similar to the one in Wisconsin- 
not to be retroactive. The Supreme Court of Washington, in 
Beers vs. Beers, 133 Pac. Rep. 605, where a similar question 
as to the retroactive power of the court was considered, on 
page 607, states the law thus: "III. On the question of the 
power of the court to modify the decree as to those install- 
ments of alimony past due and unpaid, the law appears to be 
that such power does not exist. The rights and liabilities of 
the parties with reference to such installments became abso- 
lute and fixed at the time provided in the decree for their pay- 
ment, and as to such the decree is not subject to modification. 
In Craig vs. Craig, 163 111. 176, 45 N. E. 154, it is said: 'In the 
case at bar it was error to set aside and cancel alimony which 
had already accrued and was due to plaintiff in error under 
the decree. The amount of such alimony was a debt due from 
the defendant James R. Craig to the beneficiary in the decree, 
and the latter had a vested property right therein, which the 
court was not authorized to take away from her/ In Harris 
vs. Harris, supra, speaking upon the same question, it was 
said: 'The only final feature of judgments of this character is 
as to each installment of alimony as it becomes due. As to 
these installments, the rights and liabilities of the parties be- 
come absolute and fixed at the time provided in the decree 
for their payment, and to this extent the judgment is a final 
one/ It was error, therefore, for the court to modify the de- 
cree as to the installments of alimony which had accured at 
the time of the hearing." 

Fourth. Is then the claim for the amount of $370 past due 
on the award of the gross sum of $500 discharged by defend- 
ant's discharge under bankruptcy proceedings on February 
14th, 1910, in the Bankruptcy Court? The position of the de- 
fendant is that this claim being for a gross sum of $500 was 
granted under Section 2364, which provides that the court may 
finally divide and distribute the estate, both real and person- 
nal, of the husband, and that this is a fixed liability and there- 
fore discharged by the Bankruptcy Act. Said section, pro- 
vides for a division of the real and personal estate of the 
husband. In commenting upon a similar prior statute in 
Bacon vs. Bacon, supra, on page 203 the Wisconsin Supreme 
Court says : "Sec. 24, so far as it has relation to the subject, is 
restricted in terms to personal property. It authorizes the 
court to adjudge to the wife part of the personal estate of the 



Digit 



zed by G00gle 



BEBK8 COUNTY LAW JOURNAL. 295 

husband and alimony out of his estate. The part of the per- 
sonal estate here intended is presumably confined to specific 
chattels, other than money." In this case there was awarded 
her the sum of $500 payable by installments, and a further 
monthly allowance for herself and children. That the court 
of Wisconsin under her statutes can allow a gross sum or a 
gross sum and also an allowance can not be questioned. In 
Palica vs. Palica, 90 N. W. Rep. 165, the court, in determining 
whether or not the amount awarded was in the nature of final 
division of the estate of the husband, or in the nature of ali- 
mony, where both household furniture and an annual sum for 
alimony was given, stated, on page 166 : "Nor does the fact 
that the wife was given the household furniture seem at all 
conclusive that such was the court's intent. The court's al- 
lowance of an annual sum for alimony would seem to be in- 
dicative of a contrary intent. The conclusion stated finds sup- 
port in the following cases in this court: Campbell vs. Camp- 
bell, 37 Wis. 206 ; Hopkins vs. Hopkins, 40 Wis. 462 ; Thomas 
vs. Thomas, 41 Wis. 229." But we do not consider that it is 
material to the determination of this case whether this judg- 
ment for $500 be considered as a final division or as alimony. 
The fact that a note was given does not convert the obligation 
that attached to this $500 decree into a debt based upon a 
business contractural relation between the plaintiff and the 
defendant. The order states that the note shall be merely the 
evidence of the order. It therefore is not merged in the note : 
DeTemple vs. Rohrbach, 52 Pa. Sup. Ct. 455. The amendment 
of 1903 to the United States Bankruptcy Act, Sec. 17, A (2) 
exempts therefrom liabilities for alimony due or to become due 
or for maintenance and support of wife and children. What 
then was this order for the $500, whether considered in the 
light of alimony or as a final division of the estate of the hus- 
band? The reply thereto is found in Von Trott vs. Von Trott, 
94 N. W. Rep. 798, (Wis.) wherein Justice Marshall, in 
treating of the purpose of a division of the estate says: "At 
first view of the judgment in this case we were not certain 
what kind of a provision the learned court purpose therein 
requiring respondent to make for appellant; that is, whether 
alimony was decreed to her, which would be subject, neces- 
sarily, to change thereafter if the circumstances of the divorc- 
ed husband should change (Bassett vs. Bassett, 99 Wis. 344, 
74 N. W. 780, 67 Am. Ct. Rep. 863) ; or whether a portion of 
respondent's property was decreed to her upon a final division 
of his estate between the parties, absolutely ending all rela- 
itons between them of every nature. Gallager vs. Gallager, 
101 Wis. 202, 77 N. W. 145. Of course, it must be one thing 
or the other. The statute expressly so provides. Section 2364, 
Rev. St 1898." 
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It will therefore be seen that whether alimony be award- 
ed, or whether a division of the property be made, as is claim- 
ed for in this case, they are provisions made by the court for 
maintenance and support of the wife. Being such it falls under 
the aforesaid exemption. The debts intended to be discharg- 
ed by the United States Bankruptcy Act are not the obliga- 
tions for support by husband to wife, whether such order be 
made by installment, gross sum that may be considered ali- 
mony, or by division of the husband's estate and awarding to 
the wife sufficient therefore for her entire future support, so 
as to make it unnecessary to give her any further allowance. In 
Dunbar vs. Dunbar, 190, U. S.. Rep, 340, the United States Su- 
preme Court clearly decides that a provision like this is not 
discharged under the (provision of the bankruptcy act, where, 
on page 352, it affirms what was said by District Judge Kohl- 
saat, in re Hubbard, 98 Fed. Rep. 710, wherein said District 
Judge stated: " 'The bankruptcy act was passed to relieve 
persons bringing themselves within the provisions from the 
incubus of hopeless indebtedness, but it was not intended to, 
nor does it, subvert the higher rule, which casts upon a parent 
the care and maintenance of his offspring. The welfare of 
the State, as also every principle of law, statutory, natural, 
and divine, demand that, so long as he has any substance 
at all, he shall apply it to the maintenance of his children. 
Creditors, as well as all citizens, are interested in the en- 
forcement of this rule.' " The $50 for rent is an allowance 
made for the support and maintenance of the wife and children, 
even though the specific purpose of that maintenance and sup- 
port, that is, house rent, was stated in the order. 

The same may be said of the balance of $32.15 due for at- 
torneys' fees expended by the plaintiff in her suit in the Cir- 
cuit Court of Wisconsin in procuring this order of mainten- 
ance and support for herself and children, upon an absolute 
divorce granted by said court to the husband. 

Fifth. The affidavit of defense states that a total of $224 
not credited by the plaintiff, has been paid on account of 
moneys awarded to her for support of herself and children, 
and enumerates the dates, together with the amounts, paid. 
To the extent of this $224 the affidavit is sufficient. As to 
the balance, we consider that it is insufficient. 

Rule for judgment is made absolute for the amount of 
$1,987.65, less $224, that is, for $1,763.65 with interest on $370, 
$50 and $32.15 thereon from November 10th, 1910, and in- 
terest on the balance of the principal, to wit, $1,311.50 for two 
years, making the total amount of the judgment with principal 
and interest $2,022.76. 
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GENERAL F. E. CO. vs. KEYSTONE VEHICLE CO. 

Mechanics' Liens — Notes as Payment of a Debt — Right to File Lien. 

Plaintiff filed a mechanics' lien against defendant's property. 
Defendant entered a rule to strike it off on the ground that the con- 
tract annexed to the claim showed that payment was to be made by 
three notes and that the claim contained no averment that the notes 
had not been given. Held: that the giving of a note does not operate 
to extinguish a debt, but is merely evidence or security therefor; that 
payment by note does not take away the right to file a mechanics' 
lien; and that the rule to strike off should be discharged. 

Mechanics' Lien Law — Act June 4, 1901, Sec. 2, P. L. 433 — Constitu- 
tionality — Art. 3, Sec. 7, Constitution of Pennsylvania. 

Enlargement of the subjects of mechanics' liens by the Act June 4, 
1901, P. L. 433, where the old method of procedure for the collection 
of a lien debt is retained, does not violate Art. 3, Sec. 7 of the Con- 
stitution of Pennsylvania, as it does not provide a new method for 
the collection of a debt or the enforcement of a judgment. 

In the Court of Common Pleas of Berks County. 

No. 9 December Term, 1913, M. L. D. 

Rule to strike off mechanics' lien. 

J. Bennett Nolan for defendant and rule. 

John B. Stevens for plaintiff. 

Opinion by Wagner, J., August 10, 1914. — In the petition 
of the defendant to strike off the mechanics' lien filed against 
its property by the plaintiff, the defendant has assigned two 
reasons; first: 

"Because by the contract annexed to said claim and filed 
of record therewith it appears that payment for the improve- 
ment for which the lien is claimed was to be made by three 
notes to be given by defendant to plaintiff in full payment 
of said improvement, and that no averment is contained in 
said claim, that the said notes were not given according to 
the terms of the contract." 

This reason assumes that because notes were given by 
the defendant company for the work performed by the plain- 
tiff, that they extinguish the debt, and the plaintiff must look 
to the notes for its claim, and consequently has no right to file 
a mechanics' lien. The mere giving of a note, however, does 
not operate as claimed for by defendant, that is, extinguish the 
debt. It is but evidence or security therefor: DeTemple vs. 
Rohrbach, 52 Pa. Sup. Ct. 455, 457, 458. Neither does it take 
away the right to file a mechanics' lien: Kingsley vs. Buch- 
anan, 5 W. 118 ; Jones vs. Shawhan, 4 W. & S. 257 ; Johns vs. 
Bolton, 12 Pa. St. 339 ; Shaw vs. First Assb. Ref. Pres. Church, 
39 Pa. St. 226. Sec. 1, Act of April 24, 1903, P. L. 297, spe- 
cially provides : "The giving of credit or the receiving of col- 
lateral security shall not operate to waive the right to file a 
claim, but shall delay voluntary proceedings thereon by the 
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claimant until the time of credit shall have expired." There 
is therefore no merit in this first reason. 

The second reason assigned is : 

"That the work done and material furnished by the plain- 
tiff for the defendant is not such as would entitle plaintiff to 
file and maintain a lien under the laws of the Commonwealth 
of Pennsylvania." 

The lien filed in this case is against the buildings of the 
defendant company for the payment of a debt due to plaintiff, 
contracted directly with it by defendant, the Keystone Ve- 
hicle Company, owner, in fitting up and equipping the build- 
ing with an improved system of wet and dry pipe Grinnell 
automatic sprinklers and fire extinguishing apparatus, as de- 
scribed in the specifications, attached to and made part of the 
contract. It will be seen from this that the claim is filed under 
the provisions of Sec. 2, Act of June 4, 1901, P. L. 433. 

Defendant claims that this work done by plaintiff is of 
such a kind as was not subject to a mechanics' lien prior to 
the Act of 1901. In support of this it cites Fire Extinguisher 
Co. vs. Carpet Works, 199 Pa. St. 647. Because the lower 
court in that case, on pages 649 and 650 charged the jury that 
the plaintiff could only recover provided the jury found that 
the work was done in the erection and construction of the 
building, and could not recover if done for alterations after 
construction completed, that this is authority for its position 
that prior to the Act of 1901 this kind of work could be made 
the basis of a mechanics' lien only when done in connection 
with the erection and construction of a building under the Act 
of 1836. This charge must be considered in the light of the 
mechanics' lien filed in that case. The lien there considered 
by the Court states that plaintiff "is eatitled to the benefit of 
the provisions of the Act of Assembly approved the 16th day 
of June 1836, entitled 'An Act relating to the lien of mechanics 
and others upon buildings' and the several supplements there- 
to, in respect to the lien and remedy thereby given for the 
payment of a debt due to the said corporation, claimant, con- 
tracted for work done and materials furnished, by the said 
corporation, claimant, for and about the erection and con- 
struction of three several buildings adjoining each other, 
erected within the said county." It will be seen from this 
that the lien was filed in accordance with the provisions of 
the Act of 1836, for work done and materials furnished about 
the er'ection and construction of the buildings. It was only 
as therefor the jury found that the work was done in erec- 
tion and construction, that plaintiff could recover, for the 
reason, as stated in Wharton et al. vs. Investment Co., 180 
Pa. St. 168; Morrison vs. Henderson, 126 Pa. St. 216; Wheeler 
vs. Pierce, Kelley & Co., 167 Pa. St. 416, that a mechanics' 
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lien must state on its face the class to which it belongs. That 
is, whether for erection and construction under the Act of 
1836, or for alterations and repairs under the Act of 1887, 
and that when it so stated, the claimant could recover only 
as it is proven that the work done belonged to the class under 
which it was filed. This case is consequently no authority 
for the position contended for by defendant, that is, that the 
class of work, done by the plaintiff in this case, would not 
have been subject to a mechanics' lien under the head of 
alterations and repairs under the Act of 1887. Even if prior 
to the Act of 1901 plaintiff's claim was not such as was em- 
braced in the kind for which a mechanics' lien could be filed, 
yet we consider that that part of Sec. 2, Act 1901, which pro- 
vides : "and in the fitting up or equipment of the same for the 
purpose for which the improvement is made, including paper- 
hanging, grates, furnaces, heaters, boilers, engines, chande- 
liers, brackets, gas and electric pipes, wires and fixtures; and 
for like debts, contracted by such owner in the fitting up or 
equipment with machinery, gearing, boilers, engines, cars, 
or other useful appliances, of new or old structures or other 
improvements, for business purposes," is sufficiently broad 
enough to include the character of work for which this claim 
is filed. That under the Act of 1836 the installation of a sys- 
tem of sprinklers like these under consideration could be 
made a part of the realty in the erection and construction of a 
building, is decided by Fire Extinguisher Co. vs. Carpet 
Works, supra. 

The defendant does not seriously claim that the work for 
which this mechanics' lien is filed is not embraced within said 
second section of the Act of 1901. What it does claim is that 
this enlargement of subjects violates the provision of Art. 3, 
Sec. 7 of the Constitution of Pennsylvania in that it provided 
a new method for the collection of a debt or the enforcement 
of a judgment. 

In support of this position counsel for defendant have 
cited a number of cases. Most of these are reviewed in Page 
vs. Carr, 232 Pa. St. 371, on page 376. Vulcanite Cement Co. 
vs. Allison, 220 Pa. St. 382, declared Sec. 28 of the Act un- 
constitutional, because it gave to a sub-contractor or a material 
man the right to issue an attachment execution against the 
owner. Vulcanite Paving Co. vs. Transit Co., 220 Pa. St. 603, 
declared Sec. 46, Act of 1901 unconstitutional because it pro- 
vided for the enforcement of the judgment on the lien by a 
special fi. fa. under the Act of April 7, 1870, P. L. 58. Henry 
Taylor Lumber Co. vs. Carnegie Institute, 225 Pa. St. 486, 
declared Sec. 38 unconstitutional for the reason that it per- 
mitted mechanics' liens to be filed against a building, without 
reference to the land, and provided for the sale and removal 
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of the building for the benefit of lien holders. Sterling Bronze 
Co. vs. Improvement Assn., 226 Pa. St. 475, declared Sec. 35 
unconstitutional because it gave the right to enter a personal 
judgment against a contractor who had been served with the 
original scire facias or any scire facias to revive. In Page 
vs. Carr, supra, wherein the above cases were referred to, Sec. 
13 of the mechanics' lien Act of 1901 was declared unconsti- 
tutional because it gives priority to mechanics' liens over ad- 
vance money mortgages, and in Smith's Appeal, 241 Pa. St. 
336, the Act of April 22, 1903, P. L. 255, amending the me- 
chanics' lien law of June 4, 1901, P. L. 431, was declared un- 
constitutional because it provided for a method of recovering 
for labor or materials furnished for a structure or improve- 
ment for purely public purposes, in lieu of the lien given by 
the mechanics' lien law. These decisions are all based upon 
the ground that these various sections created a new method 
for the collection of a debt due for labor and material in viola- 
tion of Art. 3, Sec. 7, of the Constitution. When, by the Act 
of May, 1887, P. L. 118, the subjects under the Act of 1836 for 
the erection and construction of a building were extended to 
alterations and repairs, that Act did not provide for a new 
method of collecting debts. The old procedure and method 
pursued in the collection of liens under the Act of 1836 was 
followed under the Act of 1887. This Act of 1887 was recog- 
nized as constitutional in Best vs. Baumgardner, 122 Pa. St. 
17, 23; Groezinger vs. Ostheim, 135 Pa. St. 604, 611; Clark 
vs. Koplin, 6 Pa. Sup. Ct. 462 ; Kolb vs. Ref. Episcopal Church, 
18 Pa. Sup. Ct. 477, and the constitutionality of Sec. 2, 1901, 
with reference to alterations and repairs, is recognized in 
Union S. & B. A. of W. Phila. vs. Vahle, 235 Pa. St. 435. As 
is stated in Wheeler vs. Pierce, Kelley & Co., 167 Pa. St. 416, 
on page 428: "The law of 1887 simply enlarged the subjects 
of lien generally by extending them to repairs, alterations and 
additions, without taking away from the laws of 1836 and 
1856 the right of lien in the cases which they embraced." It 
is only as the various sections of the Act of 1901 departs from 
the old method of filing a lien and enforcing the collection of 
the debt thus secured, that the Act is violative of Art. 3, Sec. 
7, of the Constitution : Vulcanite Cement Co. vs. Allison, 
supra, pages 385, 386. We do not consider that an enlarge- 
ment of the subjects for mechanics' liens where the old method 
of procedure for the collection of the lien debt is retained, 
falls within the subjects prohibited by said section of the. 
Constitution. 

Rule to strike off lien is discharged. 
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BALTHASER vs. BITNER et al. 

Attachment Execration — Interrogatories— What the Garnishee Will be 
Compelled to Answer. 

Where, in an attachment execution, the garnishees have suffi- 
ciently answered plaintiff's interrogatories, they will not be compelled 
to answer additional interrogatories which inquire about matters that 
constitute the details of the garnishees' evidence. 

The only interrogatories which a garnishee can be compelled to 
answer are those touching the estate and effects of the defendant in 
his possession or charge, or debts due and owing from him to the 
defendant. If he believes a question is improper he is entitled to 
instruction by the Court. He is not bound to submit to every conceiv- 
able question under penalty of paying the whole debt. 

In the Court of Common Pleas of Berks County. 

No. 83 January Term, 1914. 

Attachment execution: Rule to answer additional inter- 
rogatories. 

Forrest R. Shanaman and J. Milton Miller for plaintiff 
and rule. 

Joseph R. Dickinson and J. Ed. Miller for Raubenhold 
and Hamburg Savings Bank, garnishees. 

Opinion by Wagner, J., August 10, 1914. — This is a case 
of attachment execution. On January 16th, 1914, plaintiff 
filed interrogatories and entered a rule on garnishees to 
answer in thirty days. The answers of both garnishees were 
filed on January 28th, 1914. On March 10th, 1914, the plaintiff 
filed twelve additional interrogatories, and the following day 
obtained a rule to show cause why Alfred J. Raubenhold, one 
of the garnishees, be not required to answer these additional 
interrogatories or judgment sec. reg. 

The question in this case is not whether the plaintiff had 
the right to file additional interrogatories at the time tfrey 
were filed, but whether these additional interrogatories are 
such as are pertinent to the case at this stage of its proceed- 
ings, so as to require the garnishee to answer. The Act of 
13th of June, 1836, authorizes the plaintiff to exhibit interrog- 
atories in writing, touching the estate and effects of the de- 
fendant in his possession or charge, or debts due and owing 
from him, as the case may be, to the defendant, which the 
garnishee is to answer on pain of judgment against him : Cor- 
byn vs. Bollman, 4 W. & S. 342, 343. As, however, is said 
in this case, it is not every interrogatory that the plaintiff may 
file that is obliged to be answered. Only such as affect the 
estate and effects of the defendant in the hands of the garni- 
shee, or debts owing to him by the garnishee, are relevant and 
therefore obliged to be answered. Additional interrogatories 
are not to be used for the mere purpose of compelling a garni- 
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shee to disclose what evidence he will produce at the time of 
the trial in support of the answers that he has filed to relevant 
questions, and thus enable the. attaching creditor to determine 
whether or not he shall contest the truth of the answers filed. 

Plaintiff had originally filed eight interrogatories. These 
were all fully and completely answered by this garnishee. 
Plaintiff's counsel in their written argument in this case admit 
the sufficiency of these answers to prevent judgment, where, 
in their discussion, under (1), they say, "Raubenhold's 
answers were sufficient to prevent the entry of judgment 
against him upon them," and in support of this admission they 
themselves cite: Troubat and Haley: Practice, pp. 1681, 
1682; Wanamaker & Brown vs. Muldoon, 47 Pa. Sup. Ct. 114, 
p. 119 ; Kerr vs. Diehl, 2 Clark 325. We also consider that the 
answers fully confirm the plaintiff's view of their sufficiency. 
To the third interrogatory Raubenhold answered that he was 
not at the time of the service of the writ nor at any time since, 
and not now, indebted to the defendants, or either of them, 
in any manner whatsoever, and neither did the defendants 
hold any bill, bond, note, account, draft, check, due-bill or 
other instrument of writing upon which he became in any 
manner liable; that the only transaction that he had with 
either of the defendants was a contract with Ella Bitner to 
make alterations and improvements to a certain house owned 
by her, and that to secure to him payment therefor to the 
extent of $1,500 for his work, labor, and material she, at the 
time of the contract, paid to him $1,500 on account of the 
total cost of the work; that his only liability to her was to 
refund such amount of said sum that might remain in excess 
of the cost of labor, materials, and services as a builder after 
making the improvements, alterations and repairs; that the 
work of making such alterations and repairs was about half 
completed and that to do the balance of the work would more 
than use up what is remaining of said sum. 

Plaintiff's second set of interrogatories are based upon 
this third answer. They now inquire what the gross amount 
of said alterations and repairs were, as ordered by Ella Bitner 
prior to December. 27th, 1913, the date of the service of the 
writ ; also that garnishee describe specifically and in full what 
alterations and repairs were to be made ; to state in detail with 
whom he had contracted for planing mill work, and upon 
what day or days the alleged contract was entered into. This 
also is asked with reference to contracts for lumber, brick, 
hardware, mason work, plastering, tin work, plumbing, and 
other material and labor. 

These interrogatories are not pertinent. Even if these 
matters are material in the trial of the case, the plaintiff can- 
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not, as we have already said, use this method for the discov- 
ery of the details of garnishees' evidence. As is stated in 
McCallum vs. Lockhart, 179 Pa. St. 427, on page 429 : "He 
is not bound to set forth specifically and at length the nature 
and character of his defense to the attachment, but such facts 
only as are material to the admission, or denial of indebted- 
ness, to the defendant. If his counsel advise, or he himself 
thinks, a question is improper, he is entitled to instruction by 
the court : Wood vs. Wall, 24 Wis. 647. He is not bound to 
submit to every conceivable question under penalty of paying 
the whole debt." See also Rhine vs. The Danville, etc. R. R. 
Co. et al., 1 W. N. C. 326 ; Struber vs. Klein, 17 Phila. 12. 
Rule discharged. 



TOBIAS vs. STRICKLER. 

Assignments for the Benefit of Creditors — Real Estate — Dower Charge. 
Merger. 

A, one of the heirs of B, in partition proceedings in the Orphans' 
Court, accepted a farm subject to a dower charge, the interest to be 
paid to B's widow during her lifetime and after her death the principal 
to be paid to the heirs of B. Subsequently A made an assignment 
for the benefit of creditors and transferred the farm to his assignee 
as part of his estate. The assignee sold the farm under an order 
of Court. One day after the assignment a description Of the personal 
assets of the assignor was filed and included A's share of the dower 
principal payable at the death of the widow. After the sale of the 
farm the assignee sold this interest to C, who transferred it to plain- 
tiff, who thereafter sued to collect it. Held: that when A took the 
farm in partition proceedings his interest in the principal of the dower 
charge was extinguished and merged in the realty; that he conveyed 
to his assignee all his rights in the farm, which included the dower 
interest; that the assignee's sale of the farm transferred A's previous 
rights in it; that the assignee had no authority or power to revive 
A's interest in the dower charge or to make it a lien upon the prem- 
ises; and that judgment should be entered for the defendant. 

In the Court of Common Pleas of Berks County. 

No. 497 February Term, 1913. 

Assumpsit: Case stated. 

Walter B. Freed and Edward S. Kremp for plaintiff. 

Adam B. Rieser for defendant. 

Opinion by Wagner, J., August 10, 1914. — The only ques- 
tion that arises in this case is what interest did Monroe B. 
Althouse, assignor of Ellen N. Tobias, plaintiff, acquire in the 
dower charge of $1,166.10, by reason of the sale by Cyrus D. 
Althouse, assignee, on May 11th, 1907. If, by that sale, he 
acquired no interest, then this plaintiff as his assignee, has 
no standing. 
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When Henry Y. Tobias on September 11th, 1905, in par- 
tition proceedings in the Orphans' Court of Berks County ac- 
cepted the farm afterwards conveyed by him to Althouse, 
subject to the dower charge of $1,166.10, the interest of which 
was to be paid to the widow, Katharine Tobias, during her 
lifetime, and after her death to the heirs of Henry Tobias, de- 
ceased, his interest in the principal of said dower charge was 
extinguished and merged in the realty : Reigle vs. Seiger, 2 F. 
& W., 340;. Baldwin vs. Siner, 16 Pa. Sup. Ct. 8; Duey vs. 
Clemens, 1 Pa. St. 118; Fenton vs. Fenton, 208 Pa. St. 358, 
360 ; Stecker vs. Shimer, 5 Wharton, 451, 458. 

When Henry Y. Tobias, one of the acceptors in partition 
proceedings, made an assignment on April 15th, 1907, to Cyrus 
D. Althouse for the benefit of creditors, he conveyed in un- 
equivocable terms all his right, title, and interest in and to 
all the premises in question, said premises being specifically 
bounded in the deed by the adjoining owners, and stated to 
contain 46 acres, more or less. By this assignment his inter- 
est in the dower charge was conveyed as realty to Cyrus D. 
Althouse for the purposes of the trust. The assignee could 
not revive the assignor's interest in the principal of this dower 
charge as personalty. What was said in Mather vs. Mc- 
Michael, 13 Pa. St. 301, on page 305, in reference to the power 
and authority of the sheriff, is equally applicable to the case 
of an assignee for the benefit of creditors : "The general rule 
is that the law prescribes the conditions of sale, and that a 
departure from them by the officer, is invalid. He cannot, 
ordinarily, stipulate the continuance of a lien, which the law 
decrees to be divested by the sale, and an attempt to do so 
will not, usually, bind the parties in interest: Reigle vs. 
Seiger, 2 Penn. R. 340, Mode's App., 6 W. & S. 28 ; Randolph's 
App., 5 Barr, 242. As is said in Aulenbaugh vs. Umbehauer, 
a sheriff is bound to sell a debtor's interest in real estate levied 
on, whatever it may be, without terms or conditions affecting 
the title." The order of court to sell the real estate, the return 
to the court of sale by the assignee, and the confirmation by 
the court do not contain any other authority than that the 
assignee convey to Samuel M. Deck for the sum of $1,115 the 
entire interest that the assignee had received from Henry Y. 
Tobias, assignor, by the deed of assignment of April 15th, 
1907. The deed executed by this assignor, Cyrus D. Althouse, 
in pursuance of the order of the court, is also a conveyance of 
all the undivided half interest in the premises in question 
without any attempted reservation. Hollenberger vs. Yaukey, 
145 Pa. St. 179, is a case similar to the one under consider- 
ation, except that in that case there was a reservation, while 
in this there is none. What was there said on page 182 by 



Digit 



zed by G00gle 



BERKS COUNTY LAW JOURNAL. 305 

the tower court, applies with even more force to this case : 
"Had the return been silent upon the subject, that is to say, 
had it merely returned a sale of Samuel Foreman's interest 
in the land, subject to the recognizance, or a given and fixed 
portion of it, there could have been no question in regard to 
what would have been payable at the widow's death; for 
Samuel's interest or share in the recognizance, as we have 
seen was extinguished. ,, •* It is claimed, however, by plaintiff, 
that because in the description of the personal assets of the 
assignor filed a day subsequent to the assignment for the 
benefit of creditors, and because the assignee included this in 
the inventory and appraisement, and subsequently sold it to 
Monroe B. Althouse, that this preserved the lien of Henry 
Y. Tobias' interest in the principal of the dower charge. 

It will be observed that what was here done by the 
assignee was done subsequent to the time that it had been 
conveyed to him as realty, and that when the realty is sold 
under proceedings authorizing the sale, nowhere in these 
proceedings or in the deed by him to Deck is an attempt 
made to revive the interest of Henry Y. Tobias in the dower 
charge, or to make it a lien upon the premises. Therefore 
what the assignee may have done under his mistaken idea of 
considering this as personalty, if he so thought, can have no 
bearing upon the title given by him to Samuel Deck under 
the authority of the court. 

This case differs from Tobias vs. Strickler, 5 Berks Co. L 
J. 133, wherein we found from the evidence that Lewis Y. 
Tobias, the other acceptor in the partition proceedings of 
September 11th, 1905, in his deed jointly with Samuel M. 
Deck of these premises to Pearson H. Hetrick, assignor of 
Adam Strickler, had specifically placed upon the premises for 
himself a lien equal in amount to one-fifth of the principal of 
$1166.10, the dower charge. Our finding in this case is in 
favor of the defendant. 

AND NOW, to wit, August 10, 1914, the court being of 
the opinion that upon the facts stated the law is with the 
defendant, we direct that judgment in this case be entered 
in favor of the defendant. 
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HOTZMAN vs. HOTZMAN. 

Divorce — Cruel and Barbarous Treatment — Evidence. 

Libellant asked for a divorce on the gfround of cruel and barbarous 
treatment and indignities to the person. Her testimony was sufficient 
to warrant a decree, if believed. She had no other witnesses and the 
respondent denied all the allegations of cruelty. Testimony was 
admitted, as bearing upon libellant's interest, to show the relations 
existing between libellant and another man for several years prior to 
the separation and also to show that libellant had never complained 
of cruel treatment to her intimate friends until after respondent had 
brought a suit for damages against the other man. Held: that a 
divorce ought never to be decreed without clear and satisfactory evi- 
dence of the wrong which the law treats as justifying cause for di- 
vorce; that the testimony of respondent's witnesses was sufficient to 
throw a doubt upon libellant's testimony; and that the libel should 
be dismissed. 

In the Court of Common Pleas of Berks County. 

No. 2 February Term, 1914. 

Divorce : Exceptions by respondent to Master's report. 

Lee Friday for respondent and exceptions. 

T. K. Leidy for libellant. 

Silas R. Rothermel, Master. 

Opinion by Wagner, J., August 10, 1914. — Libellant, as 
ground for divorce, alleges that respondent from the year 
1905 until the separation in 1913 treated her cruelly and offered 
indignities to her person. For the purpose of proving this 
allegation the libellant depends upon her testimony alone. 
Whilst her testimony deserves and has received serious con- 
sideration, what, however, was said in Olson vs. Olson, 27 
Pa. Sup Ct., 128, on page 132, that a "divorce ought never to 
be decreed without clear and satisfactory evidence of the 
wrong which the law treats as justifying cause for divorce," 
and that this is especially true where the libellant is the wit- 
ness, applies with special force to this case where every alleg- 
ation of cruelty testified to by the libellant is denied by the 
respondent. It is not necessary to go over libellant's evidence 
in detail. It is sufficient to say that, if believed, it is of such a 
character as would fully support a decree for divorce upon 
the ground alleged by her in the libel. Every allegation of 
cruelty, however, having been denied by the respondent, the 
question then is wherein does the truth of this testimony lie? 
In this case as in all others, in order to get at the facts, it is 
necessary to take into consideration, with other circumstances, 
the interest that the parties may have apart from the general 
interest that would naturally arise in a case of divorce. As 
bearing upon that interest, and not as a defence, because it 
would not be a defence, respondent produced a number of 
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witnesses to prove the relations existing between this libellant 
and Krampetz for at least three or four years prior to the sep- 
aration of the parties to this suit. The respondent in thus 
attacking the credibility of the libellant asks us to infer from 
this testimony that the real motive back of this application 
for divorce and that which caused libellant to testify as she 
did is not, as libellant alleges, the cruel and barbarous treat- 
ment of her by the husband, but her desire to be rid of her 
marriage vows. 

Mrs. Francis Hoy, one of respondent's witnesses, states 
that she lived right across the street from where libellant and 
respondent lived, and that after respondent would leave the 
house in the morning and while he was at work, Krampetz 
who boarded in the neighborhood would go to this house 
where libellant was and remain there for some time. In this 
she is corroborated by Mrs. Catharine Gibson who states that 
he was there pretty nearly every afternoon during the summer 
time, that she also saw him there sometimes in the morning, 
and that this continued during the entire time of six years 
that she lived there. This witness also contradicts the libel- 
lant when she says that respondent never got a doctor even 
for the children. She testifies that as soon as the children 
were sick, the respondent procured Dr. Haman. Marie Som- 
mers, another witness, testifies that she saw Krampetz go in 
the back way about 11 o'clock and come out at 10 minutes of 
12. Mrs. Lillian McClow corroborates the former witnesses 
as to the visits of Krampetz. She further says that although 
she lived next door to the libellant for a period of four years 
and spoke to her almost every day in the summer time, that 
libellant never complained until after this respondent had 
brought this suit for damages for alienation of affections 
against Krampetz. Adolph Nitzel, who was a boarder in the 
house five months in 1908 and then again for 11 months in 
1910 and 1911, states that during the time that he was board- 
ing there he never saw the respondent treat" the libellant in 
a bad way, and that libellant never made any complaint. It 
would seem indeed very strange if all that libellant has testi- 
fied to were true, that is, the kicking and beating, the calling 
of bad names, his general neglect of his wife and family, that 
libellant who was shown to be on the most intimate terms 
with her next door neighbor for a period of two or three years 
never once complained until after suit had been brought by 
her husband against the man who has been paying this con- 
stant attention to her, and that a boarder in the house for a 
period of 16 months should never once see any bad treatment 
of the libellant by the respondent. The relations between 
Krampetz and the libellant is further shown by the letters of 
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endearment offered in evidence which passed from Krampetz 
to the libellant and which were found by the husband among 
the clothing of the libellant. It was further shown that this 
libellant, together with three of her children, the two youngest 
of whom are alleged to have been begotten by Krampetz are 
living together in one house with Krampetz whom she desig- 
nates as a boarder, and says he is the only boarder she has. 
The fact that she never complained to any one until after the 
alienation suit, that the boarder for 16 months never saw any- 
thing wrong, and the further testimony of her relations and 
letters with this man Krampetz ought certainly to bear upon 
her credibility when it is weighed against that of the husband 
and turn the scales against her. We are fully convinced that 
this case is not supported by such evidence as warrants a 
decree for divorce. 

The exceptions of the respondent are sustained and the 
libel is dismissed at the costs of the libellant. 
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MILLER vs. READING HOTEL CO. 

Contracts — Repugnant Conditions — Rule to Take off Non-Suit. 

Plaintiff sued defendant to recover $2,350 upon an agreement, the 
principal clause of which was as follows: "The company agrees to 
pay to the Second Party the aforesaid sum of twenty-three hundred 
fifty dollars ($2,350) in the 'following manner: Three hundred fifty 
dollars ($350) out of the first monies which the company shall receive 
upon its stock subscription; and five hundred dollars ($500) monthly 
thereafter until the whole of the said sum shall have 'been paid. The 
making of each and all of these payments is conditional upon the 
ultimate construction of a hotel by the company." At trial a com- 
pulsory non-suit was ordered on the ground that the plaintiff did 
not allege and prove that the hotel was built or that the company 
was at any time in a position to 'build. On argument of the rule 
to take off the non-suit plaintiff contended that defendants' agree- 
ment to pay was dependent upon only one condition, i. e., that the 
money should be paid out of the receipts from stock subscriptions; 
and that the condition in the contract that the hotel should be ulti- 
mately constructed by the company was repugnant to the rest of the 
contract and must be disregarded. Held, that the latter clause was 
not repugnant to the preceding part of the contract; that the agree- 
ment to pay was conditioned upon the ultimate construction of the 
hotel; that there was no allegation that the hotel was constructed or 
that the company was in a financial position to construct it; and 
that therefore the rule to strike off the non-suit must be discharged. 

Evidence — Admission of Testimony. 

It is not error for the Court to exclude testimony which is offered 
to prove something already admitted by the other side. 

In the Court of Common Pleas of Berks County. 

No. 47 October Term, 1912. 

Rule to take off non-suit. 

Cyrus G. Derr for plaintiff and rule. 

J. A. Keppelman for defendant. 

Opinion by Wagner, J., August 10, 1014. — In this suit 
plaintiff claims from defendant the sum of $2,350 which he 
alleges is due from the defendant company upon an agree- 
ment dated October 8, 1908. The provision of the agree- 
ment upon which the suit is based is: 

"The company agrees to pay to the second party the 
aforesaid sum of twenty-three hundred fifty dollars ($2,350) 
in the following manner: Three hundred fifty dollars ($350) 
out of the first moneys which the company shall receive upon 
its stock subscriptions, and five hundred dollars ($500) 
monthly thereafter until the whole of the said sum shall have 
been paid. The making of each and all of these payments 
is conditional upon the ultimate construction of a hotel by the 
company." 

Plaintiff contends that this is a promise by the company 
to pay to him the sum of $2,350, dependent upon but one 
condition, that is, that this amount of money shall be paid 
out of the moneys received from its stock subscriptions. It 
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is admitted by defendant that more money was received upon 
these stock subscriptions than is sufficient to pay plaintiff's 
claim. On these facts plaintiff claims that he is entitled to 
a recovery in this suit. His position is that the clause in the 
agreement: "The making of each and all of these payments 
is conditional upon the ultimate construction of a hotel by 
the company" is a repugnant and irreconcilable clause with 
what immediately precedes, and therefore must be disre- 
garded. In support of this principle he cites a number of 
cases of our own and other states, among them, Straus & 
Sons vs. Wanamaker, 175 Pa. St. 213. Whilst we agree with 
this principle contended for by the plaintiff, yet we consider 
that it has no application to this case. We do not think that 
this clause is repugnant to that which precedes it. The agree- 
ment between these parties is clearly one that makes the 
$2,350 payable in the manner and at the times as provided 
for, only upon the condition that there is to be an ultimate 
construction of a hotel by the company or at least only at a 
time when the hotel company was in a position financially to 
go ahead with the erection of the hotel building. 

There is no allegation in plaintiff's statement, nor was it 
attempted to be proved that the hotel contemplated by the 
defendant company was built, or that the company was at any 
time in a position to build. Under these circumstances, con- 
sidering as we do that there is no ambiguity or repugnancy in 
this agreement, and that the construction of it is therefore for 
the Court, the only course to pursue in this case at the time 
of the trial was to grant the non-suit upon the ground as 
stated by defendant, that the plaintiff did not prove, or attempt 
to prove the ultimate construction of the hotel by the com- 
pany, nor the perfecting of any plans involving its construc- 
tion. Under this view of the case the offers of testimony ex- 
planatory of the work that had been done by Orlando B. 
Blackburn, and the expenses incurred by him in his attempts 
to obtain stock subscriptions for this hotel, had no relevancy. 
On page 0, N. of T., counsel for plaintiff then further pro- 
posed to show the demands made for payments of this money 
upon John A. Keppelman, and that when this demand 
was made he said that they (meaning the hotel company) 
would pay it in about six days, and that at the end of six days 
when he again called, Mr. Keppelman said that he would pay 
it in about ten days, and that in point of fact it was never paid. 
When asked the' purpose, counsel stated for the purpose of 
showing demand and the answer made by the defendant. 
When again asked, ''Showing demand and what else?" coun- 
sel said, "Fixing another time, and the plaintiff going around 
and asking for payment in accordance therewith and that 
ultimately no payment at all was made/' The evident purpose 
of this offer as stated by counsel was therefore to show re> 
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peated demands upon Mr. Keppelman, and no payment made 
in accordance therewith. That demands had been made and 
refused had already been admitted, as is shown when it was 
'"admitted that there was demand made for this amount and 
payment refused," as is shown on page 6, N. of T. 

Therefore, in the exclusion of this offer for the purposes 
stated, we excluded an unnecessary attempt to prove what had 
already been admitted, and therefore could have done no 
harm. 

Rule to take off non-suit is discharged. 



NATIONAL FREIGHT BUREAU vs. DEPPEN BREW- 
ING COMPANY. 

Corporations — Practice — Proof of Corporate Kxistence Unnecessary 
Unless Dented by PJeadings. 

Where, in a suit by a corporation, the defendant went to trial 
without denying the corporate existence of plaintiff and without rais- 
ing such issue by the pleadings, the existence of such corporation shall 
be taken to be admitted and failure of the plaintiff to affirmatively 
prove its incorporation is not a ground for instructing the jury to find 
for the defendant. The refusal of such a point for charge is not 
ground for granting a new trial. 

Where defendant pleads non-assumpsit it is too late at trial 
to offer the defense that the plaintiff corporation had been dissolved 
after the execution of the contract upon which suit is brought. Such 
issue should have been raised by plea in abatement. Pleading to the 
merits admits the plaintiff's capacity to sue. 

Corporations— Dissolution — Purchase of Entire Stock by One Person. 

The purchase of all the shares of stock of a corporation by a 
single person does not effect a dissolution of the corporation. 

Contradictory Testimony — Verdict — Weight of the Evidence — New 
Trial. 

Where there is a dispute as to the contract 'between the parties, 
and there is substantial evidence on both sides, the Court cannot say 
that the verdict was against the weight of the evidence. 

In the Court of Common Pleas of Berks County. 

No. 5<S September Term, 1911. 

Assumpsit. Rules by defendant for new trial and for 
judgment n. o. v. 

E. H. Deysher for defendant and rules. 

W. K. Stevens for plaintiff. 

Opinion by Wagner, J., August 10, 1014.— Plaintiff 
brought suit against defendant for the recovery of $222.50, with 
interest, $40.72, making a total of $200.22. The claim is 
founded upon a written contract executed in duplicate by the 
parties on January 20, VSV\, each party retaining one of the 
duplicates. The jury found a verdict in favor of the plaintiff. 
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The . agreement upon its face states that the National 
Freight Bureau was incorporated in 1908. and that it has a 
capital of $50,<NM), fully paid. Indeed it was not seriously 
contended at the time of the trial that when the contract was 
made, it, the National Freight Bureau, was not a corporation. 
Jt was only in the submission of defendant's first point that the 
question was really raised, wherein the Court was asked to 
instruct the jury that: "The plaintiff having failed to show its 
incorporation by competent evidence, cannot recover in this 
action, and the verdict must be for the defendant. " The de- 
fendant claimed that the only competent, evidence of plaintiff's 
incorporation was its certificate. The evidence shows that at 
the time of the negotiations between the parties, defendant 
recognized plaintiff as a corporation and dealt with it as such. 
The change of method of payment endorsed on the back of the 
duplicates is signed by the National Freight Bureau with E. 
N. Getzler as treasurer. If defendant made a contract with 
plaintiff as a corporation, and received the fruits thereof, it is 
estopped from denying its corporate existence. In 10 Cyc. 
245, we have this principle: "YVhcnever a private person en- 
ters into a contract with a body purporting to be a corpora- 
tion, in which contract the body is described by the corporate 
name which it has assumed, such private person solemnly 
admits the existence of the corporation for the purposes of 
the suit brought to enforce the obligation, and in such an 
action will not be permitted to plead nul tiel corporation or 
otherwise to deny the corporate existence of plaintiff." 
Neither was the corporate existence of the plaintiff put in 
issue by the pleadings. "In- every suit or judicial proceeding, 
in this Commonwealth, to which a corporation is a party, the 
existence of such incorporation shall be taken to be admitted, 
unless it is put in issue by the pleadings." Act of June 24, 
A. D. 1885, P. L. 149. It was therefore not necessary for 
plaintiff to prove its corporate existence by its certificate of 
incorporation. ! 

The question really contended for by the defendant during 
the trial was that the plaintiff was dissolved after it entered 
into this contract, and consequently was not in a position to 
recover. This is made the basis of defendant's second and 
third points. The plea in this case was one of non-assumpsit, 
that is, one to the merits of the case. This collateral issue 
therefore could not be raised at the time of the trial. In Le- 
high Bridge Company vs. Lehigh Coal and Navigation Com- 
pany. 4 Rawle's Rep. 8, on page 24, we have : "It was held, in 
First Parish, in Sutton vs. Cole, 3 Pickering, 24o, that the ex- 
istence of a corporation plaintiff is to be brought in question 
only by plea in abatement ; and the same view seems to have 
been taken by a majority of the judges in Monumoi vs. Rogers, 
1 Mass, R. 159. Certainly the matter must be put in issue 
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by such a plea, or at least one which denies the whole declara- 
tion ; for pleading ever specially to the merits, as was done 
here, clearly admits the plaintiff's capacity to sue." Also in 
Bridge Co. vs. Traction Co., T9(> Pa. St. 25, page 29: "It is 
settled beyond all question in this State that the existence of a 
corporation or its right to exercise its corporate franchises 
cannot be inquired into or attacked collaterally; Irvine vs. 
Lumbermen's Bank, 2 W. & S. 190; Cochran vs. Arnold, 58 
Pa. 399." Even if the question of plaintiff's corporate ex- 
istence could be raised as attempted by defendant, the evidence 
was not sufficient to establish the fact of dissolution at the 
time of the suit. Edwin N. Getzler, treasurer of the corpora- 
tion, in the beginning of his testimony, stated that plaintiff 
was no longer in existence as a corporation. That it was dis- 
solved. When, later on, he was asked (N. of T., p. 11), what 
he meant by the statement that the company was dissolved, 
he stated that on October 7, when he got the balance of the 
shares of stock, and then had the whole of the stock in his own 
hands, that he then started a new set of books, and made an 
application to an attorney for dissolution ; but that he pre- 
sumed that as he owned all the stock, nothing else was neces- 
sary, and that that was the reason why he used the word 
dissolution. The fact that he acquired the entire stock did not 
dissolve the company. In Bridge Co. vs. Traction Co., supra, 
it is stated, on page 28: "It is well settled that all the shares 
in a corporation may be held by a single person, and yet the 
corporation continue to exist." Also in Pt. Bridge Co. vs. P. 
& W. E. Ry. Co., 2'M) Pa. St. 289, page 29;*, Mr. Justice 
Moschzisker, in referring to Bridge Co. vs. Traction Co., just 
cited, says: "We ruled this defense to be insufficient' and said 
that the purchase of the stock of the bridge company did not 
dissolve that corporation or vest the ownership of the bridge 
structure in the city." See also Goetz's Est., 23f> Pa. St. 
l»:M, (535. 

The only other question then is whether the verdict is 
against the weight of the evidence. The witnesses called as 
bearing upon the terms of the contract were Edwin N. Getzler, 
treasurer of plaintiff, and James F. Mahoney, treasurer of the 
defendant, and James Taylor, a stockholder and director of the 
Deppen Brewing Company, all interested parties. Getzler 
testified that the contract was as evidenced by the written 
agreement, which was executed in duplicate. That there was 
an agreement for payment at variance with that shown on the 
face of the contract, is admitted by both parties. The plaintiff 
claims that the agreement as to change of method of payment 
was as expressed by the written part contained upon the back 
of each of these duplicate agreements. This endorsement 
clearly supports the contention of plaintiff, that is, that when 
the first audit was returned, if the overcharges shown exceeded 
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the fee charge of $100 that then only should the subscriber 
pay, and if it is shown that the overcharges were less than 
$100, that then the subscriber should pay only an amount 
equal to the overcharges refunded. The defendant claimed 
that the contract as to payment was that in no instance was it 
liable for payment of any sum except as it was first collected 
from the railroad companies. We have then the oath of the 
treasurer of the plaintiff company and the written agreement 
to support plaintiff's contention, as against the oaths of two 
representatives of the defendant in support of its claim as to 
what the agreement was as to payment. Under these circum- 
stances we cannot say that the jury in believing the written 
endorsement on these duplicate agreements, supported by the 
oath of the treasurer of the plaintiff, to be the contract, as 
against the oaths of two of the officers of the defendant com- 
pany, decided against the weight of the evidence. 

Defendant has also filed a rule for judgment n. o. v. This 
is based upon its contention that there was a dissolution of the 
plaintiff corporation. This we have already considered. 

Rules for new trial and for judgment n. o. v. are dis- 
charged. 



YODER vs. COHEN BROS. 

Equity — Injunction — Landlord and Tenant — Advertising Sign — Nuisance 

Plaintiff, who practised dentistry in a suite of rooms on the 
second floor of a building", having leased the entire floor from defend- 
ants, filed a bill in equity for an injunction to compel the removal of 
an electric advertising sign which had been erected by them without 
his consent, and against his objections, along the entire front width 
of the building, between the floor level and the window sills of his 
front rooms. Plaintiff's evidence showed that the sign obstructed 
the view from his windows; that its illumination duringr the evening 
interfered with the pursuit of his business by casting- a glare into his 
operating and waiting rooms, necessitating his lowering the shades, 
thereby interfering with the ventilation of the rooms; and that the 
extraordinary illumination attracted insects which annoyed his patients 
while undergoing treatment. Plaintiff's lease with defendants con- 
tained a clause giving the defendants the right to display a "For Sale" 
or "For Rent" sign upon plaintiff's portion of the building. Defend- 
ants alleged that there was a verbal understanding at the time the 
lease was executed that the front wall of the building was reserved 
for defendants' use for the purpose of advertisement. This the 
plaintiff denied. Held, that the defendants' proof was insufficient 
to vary the terms of the lease; that the clause of the lease permitting 
the defendants to put up a "For Sale" or "For Rent" sign -was an 
implied agreement that they should not have the right to put up any 
other signs; that the lease of the "entire second floor" gave to plaintiff 
exclusive rights to that section of the front wall of the building; that 
defendants by placing their sign as stated became trespassers upon 
the rights of plaintiff; that the maintenance of the sign constituted a 
nuisance for which there was no adequate remedy at law; and that 
the defendants should remove the sign and pay the costs of suit. 
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In the Court of Common Pleas of Berks County. In 
Equity. 

■ No. 1104 Equity Docket, 1913. 

Bill for injunction. 

Leonard G. Yoder for plaintiff. 

Stephen M. Meredith for defendants. 

Opinion by Wagner, J., August 10, 1914. — 

FINDINGS OF FACT. 

1. Plaintiff is a dentist and practices his profession in a 
suite of rooms on the second floor of the building No. 528 
Penn Street, in the city of Reading, Berks County, Pennsyl- 
vania, having leased said entire second floor for a term of 
three years from March 1, 1912, from the said Nathan P. Cohen 
and Julius L. Cohen, the defendants, who are the owners of 
said building. 

2. The defendants are jewelers, trading and doing busi- 
ness as "Cohen Bros.," with their store and place of business 
on the first floor of said No. 528 Penn Street, said city of 
Reading, Berks County, Pennsylvania. 

X. The lease entered into between the plaintiff and de- 
fendants contain this provision : 

"The lessor or his agent shall have the privilege to visit or 
inspect the leased premises at any reasonable time, also to dis- 
play a "For wSale" or "For Rent" sign upon the said building 
and the lessee will not cause the same to be removed." 

4. On or about March "21. 19l:>, defendants by their work- 
men, servants and employees, without the consent and per- 
mission of the plaintiff, and in spite of his complaints and 
objections, erected an electric display sign consisting of the 
words "Cohen Bros." in large letters. The material of which 
the sign is constructed consists of wire mesh. This sign 
extended almost along the entire front width of said building. 
The nine letters of the sign are each 16 inches high, 12 inches 
wide, with a space of 10 inches between them, and V/ 2 inches 
thick. It contains 85 incandescent electric lights, and rests on 
the cornice extending along the front wall of said building. 
This sign is 2 feet away from the wall measured from the 
inside of the sign. The top of the cornice upon which top the 
sign rests is 7 J / 2 inches above the second floor level. The top 
of the sign extends upwards above the second floor level 2 feet 
l l / 2 inches. The top of the sign is about on the level with the 
top of the window sills of the plaintiff's dental rooms. At 
lrght time the defendants illuminate this sign by the in- 
candescent lights attached thereto. 
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4. This electric display sign obstructs the view of plain- 
tiff's patients who may be sitting at the windows of plaintiff's 
dental parlors, and prevents them' from seeing to the street 
below. 

5. The plaintiff, almost every Saturday and frequently 
on other evenings, is engaged on the second floor leased by 
him, in the pursuit of his business, and during such time is 
obliged to use artificial light. 

6. The electric display sign casts a glare and light into 
plaintiff's operating and waiting rooms, interfering with the 
light he uses and with his work. This necessitates the lower- 
ing of the shades, thereby interfering with the ventilation of 
the rooms. It also attracts bugs about the lights, thereby 
annoying the plaintiff, and annoying and scaring his patients, 
causing them to start whilst plaintiff is engaged in his work. 

DISCUSSION. 

The lease entered into between the plaintiff and the de- 
fendants reserves to the lessors the right to place upon the 
building a "For Sale" or a "For Rent" sign. This provision 
must be construed to have some meaning. It is evidence of a 
recognition by the lessors that under the lease they had no 
right to place signs upon the portion of the building leased by 
them to tliis plaintiff, other than a "For Sale" or a "For Rent" 
sign. 

One of the lessors testified that at the time this lease was 
executed they had verbally reserved to themselves the right 
to put up their business sign upon the portion of the premises 
leased to plaintiff. This is also alleged in the answer, wherein 
the defendants aver that when they leased the rooms to the 
plaintiff, the plaintiff was informed that the whole of the front 
walls of said building, exclusive of the windows therein, was 
reserved for their use solely for the purpose of advertisement 
of defendant's business against and thereon. 

There is no allegation in the answer, nor is there any 
proof that this reservation was omitted in the lease either 
through fraud, accident or mistake. In view of what is con- 
tained in the lease with regard to the privilege of a "To Rent" 
or a "For Sale" sign, it is hard to conceive why this far more 
important alleged reservation for business signs was not noted 
therein. 

The plaintiff, however, denies this allegation of the de- 
fendants and testifies that it was the distinct understanding 
that the defendants were not to have the privilege of placing 
business signs upon this particular floor. The proof in the 
attempt by defendants to vary the terms of this lease does not 
measure up to that required to change a written agreement: 
Lowry vs. Roy, 238 Pa. St. !). We consider that in the lease 
itself, by reason of the insertion of the clause permitting the 
defendants to put up the "For Sale" or "For Rent" sign, that 
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there is an implied agreement that defendants shall not have 
the right to put up any other sign. 

The lease in this case is not a room or rooms or part of a 
floor. It is for the entire second floor of the three-story brick 
building. In Lowell vs. Strahan, 12 N. E. Rep. 401, (Mass.) 
on page 404, the Supreme Court says : "The words 'first floor 
in' the building are equivalent to first story of the building, 
and naturally include the walls. The apparent intention is to 
separate a section of the building as a distinct tenement. The 
words 'first floor* define the lower and upper boundaries of 
this, but there is nothhig to fix the lateral boundaries except 
the boundaries of the building. In this respect the words 
differ somewhat from the word 'room.' 'Floor' means a sec- 
tion of the building between horizontal planes ; the words 'in 
a building' show that the section is of the whole building, and 
not of a part of it. The word 'room' includes a description 
of the perpendicular as well as of the horizontal planes which 
bound the parcel of the house described by it, and excludes 
the outside of lateral walls, .it least when they constitute the 
walls of another room, as clearly as the words 'first floor' 
exclude the flooring of the story above it." In Salinger vs. 
North American Woolen Mills Co. et al-., 73 S. E. Rep. (W. 
Va.) 312, on page 314, we have : "It is well settled also that 
a lessee has the exclusive right to the use of the outside walls 
of the portion of the building covered by his lease, to the ex- 
clusion of a lessee of another part of the same building, and 
has no right to use for any purpose,' any portion of the outside 
walls not enclosing his part of the premises. 1 Underhill on 
Landlord and Tenant, section 277. And this rule applies to 
the use of such walls for signs. Jones on Landlord and Ten- 
ant, section 108 ; 24 Cyc. 1047 ; Riddle vs. Littlefield, 53 N. H. 
503, 16 Am. Rep. 388." In Scott vs. The Fox Optical Com- 
pany, et al., Pittsburgh Legal Journal, Vol. 21, N. S. 368, it 
is held that "A lease of a floor of a house for business pur- 
poses gives the tenant the right to use the outside of the walls 
for signs, or exhibiting his wares for advertising his business." 
In Tiffany on Landlord and Tenant, page 271, this principle is 
stated : "A lease of a part of a building prima facie passes the 
outer wall adjacent to the rooms or apartment named as a 
part of the premises leased, and consequently the lessee has 
the exclusive right to use such wall for advertising purposes." 
See also Baldwin vs. Morgan, 43 Hun. (N. Y.) 355 ; Di Marco 
vs. Isaac, 132 N. Y. Sup. 363. 

The relief prayed for can also be granted upon the ground 
that what defendants have done is a continuing nuisance in 
that it hinders the plaintiff in the proper enjoyment of the 
second floor that he has leased. The evidence shows that 
from the 85 incandescent lights of this sign a glare is thrown 
into the dental rooms of the plaintiff. This interferes with his 
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work to such an extent that he is obliged to draw the shades 
to exclude the light, thereby preventing the ventilation of his 
room, especially during the summer months. These electric 
lights also attract bugs. These fly against the screens in 
plaintiff's window, frighten women patients, and cause them 
to jerk while the plaintiff is operating. By reason of the 
character of his work plaintiff is, on this account, apt to injure 
his patients. In Stokes vs. Penna. R. R. Co., 214 Pa. St., 41'5, 
on page 420, nuisance is defined as "Anything which causes 
hurt, or damage to the lands or tenements of another, or inter- 
feres with the reasonable enjoyment of the same." 

Defendants claim, however, this is not a case of equitable 
interference in that the damage is not irreparable. An action 
at law in this case is clearly not an adequate remedy on ac- 
count of the wrong being a repeated one. In Pennsylvania 
Lead Co.'s Appeal, 96 Pa. St. 116, on page 123, we have: 
"But where, in ordinary parlance, the damage sought to be 
prevented is irreparable, that is, where the wrong is repeated 
from time to time, or is of a continuing character, or pro : 
ductive of damages which cannot be measured by ordinary 
standards, equity may be invoked. " 

CONCLUSIONS OF LAW! 

1. Defendants, by placing their sign on the outside of 
the wall of the second floor of 528 Penn Street, Reading, Pa., 
became trespassers upon the rights of the plaintiff. 

2. Defendants' sign on the outside of the wall of the 
second floor of 528 Penn Street, Reading, Pa., by reason of 
the proximity of its lights to the windows, and the effect 
thereof, is a nuisance. 

3. The plaintiff is entitled to the relief prayed for, that is, 
that the defendants be ordered to cease operating the electric 
display sign in front of the apartments leased and occupied 
by plaintiff, to remove the same, and that the space be left for 
plaintiff's occupancy. 

4. The costs of the proceeding shall be paid by the de- 
fendants. 

And now, August 10, 1914, the Prothonotary is directed, 
to enter a decree nisi in accordance with the foregoing de- 
cision, and forthwith to give notice thereof to the parties or 
their counsel of record, sec. reg. 



[END OF VOLUME 6] 
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CO. v. KEYSTONE VEHICLE CO., 297. 
1909, May 14, (Sec. 14, P. L. 840. Plumbers' Licenses. CITY OF 

READING v. ECK, 201. 
1909, May 14, P. L. 840. Plumbers' Licenses. CITY OF READ- 
ING v. FRICK, 205. 
1911, May 12, P. L. 293. Court Criers. FRANKS v. COUNTY 

COMMISSIONERS, 223. 
1911, June 9, P. L. 832. Guarding Machinery. TOSI v. Mc- 

QUADE BROS., 267. 
1913, June 27, P. L. 568. Commission Government. COM. EX 

REL. STRATTON v. ELBERT, 159. 

ASFFIDAVITS OF DEFENSE, 

1. Award of Arbitrators — Misconduct of Arbitrators as a De- 
fense. 

Plaintiff sued upon an award of arbitrators, who had been ap- 
pointed by the parties in accordance with the provisions of the 
contract between them, which made the decision of the arbitrators 
final. The defense alleged was defective performance of the con- 
tract, resulting in loss to the defendant, and the invalidity of the 
award, because of the failure of the arbitrators to inspect certain 
materials furnished by plaintiff and alleged to be defective; it 
being averred that this was the universally customary method for 
arbitrators to pursue, and that they had been requested to do so, 
and had been offered the opportunity. Plaintiff entered a rule for 
judgment for want of a sufficient affidavit of defense. Held: That 
the affidavit was insufficient, since the defense alleged was valid 
only if the plaintiff was in collusion with the arbitrators in their 
misconduct or in some way implicated in their action, and this was 
not alleged in the affidavit. KETCHAM v. ODD FELLOWS* 
HALL, 228. 

2. Insufficiency. 

In a suit founded upon a written contract to purchase a single 
blade dough mixer of one barrel capacity, an affidavit of defense is 
insufficient which admits the contract and merely avers that de- 
fendant bought the mixer "'by f giwe No. 488, exhibited in a cata- 
logue issued by plaintiff and shown to defendant by plaintiff's 
agent at the time said contract was entered into," and that "plain- 
tiff shipped a mixer of a different style, being much smaller and 
cheaper than the one that was ordered as aforesaid." WERNER 
& PFLEIDERER v. ALBERTI, 214. 
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3. Stock Subscriptions— Agency. 

Plaintiff, receiver of the C. Life Insurance Co., sued to recover 
the proportion demandable from defendant on his stock subscrip- 
tion, necessary to pay the organization expenses and wind up the 
affairs of the company. The declaration averred that the Reading 
Finance & Sec. Co. was the sole agent of the C. Company to secure 
and accept subscriptions for its stock; that H subscribed for a 
large block of stock of the C. Company through the R. Company, 
without paying therefor, for purposes of re-sale; that he trans- 
ferred some of his stock to the defendant, who promised to pay the 
subscription price; that defendant was accepted by the R. Com- 
pany as a subscriber in place of H and gave his note for the un- 
paid price, payable to the R Company, agent. Defendant con- 
tended that he had not subscribed for the stock as an original sub- 
scriber, but had bought it from H; that no stock was issued to 
him; that he received no compensation; that C. Company had for- 
feited its rights and could not recover because it had not recorded 
its charter in the Recorder's Office of Berks County, failed to 
write insurance in one year of its incorporation; and that the 
plaintiff receiver was not a holder of the instruments sued on in 
due course. Held: That these defenses were not sufficient. DON- 
ALDSON, REC'R v. BOYER, 184. 

4. Sufficiency of Statement — Suit on Foreign Judgment/— Act 25 
May 1887, P. I/. 271. 

To entitle a plaintiff to judgment for want of a sufficient affi- 
davit of defense, the statement of his demand, under Act 25 May 
1887, P. L. 271, must be self-sustaining; and where suit is brought 
upon a foreign judgment and plaintiff's statement does not contain 
a complete record of the proceedings in the foreign Court, but only 
a copy of the decree, the statement cannot be considered complete 
and judgment for want of a sufficient affidavit of defense cannot 
be granted. WEBSTER v. WEBSTER (No. 1), 103. 

5. Suit on Foreign Judgments— Denial of Power of Foreign 
Court to Make Decree— U. S. Constitution — "Full Faith and Credit 
Oause."* 

Where the foreign Court had jurisdiction over the subject- 
matter and the parties its decree cannot be re-examined collater- 
ally in the Courts of another state in an action brought upon the 
record, as, to do so, would be violating the clause of the Constitu- 
tion of the United States which declares that "full faith and credit 
shall be given in each state to the public acts, and records and 
judicial proceedings of every other state." WEBSTER v. WEB- 
STER, 286. 

APPEALS. 

1. Magistrates* Courts — Trial — Defective Service— Arrest of 
Judgment-^Practice. 

The taking of an appeal from the judgment of a magistrate is a 
waiver of objection to the jurisdiction of the magistrate based on 
defective service of the summons, and therefore is not a valid 
reason for arrest of judgment after trial and verdict BRIDE- 
GAM v. BLAND. 50. 

2. Transcript Treated as Declaration. 

Under the law appeals from judgments of magistrates are to 
be tried and decided upon their facts and merits only, and where 
defendant goes to trial without compelling plaintiff to file a 
declaration he cannot ask for arrest of judgment on the ground 
of the failure of the transcript to disclose a good cause of action. 
BRIDEGAM v. BLAND, 50. 

ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 

1. Real Estate — Dower Charge — Merger. 

A, one of the heirs of B, in partition proceedings in the Or- 
phans* Court, accepted a farm subject to a dower charge, the 
interest to be paid to B's widow during her lifetime and after 
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her death the principal to he paid to the heirs of B. Sub- 
sequently A made an assignment for the benefit of creditors 
and transferred the farm to his assignee as part of his estate. 
The assignee sold the farm under an order of Court. One day 
after the assignment a description of the personal assets of the 
assignor was filed and included A's share of the dower principal 
payable at the death of the widow. After the sale of the farm 
the assignee sold this interest to C, who transferred it to plain- 
tiff, who thereafter sued to collect it. Held: That when A took the 
farm in partition proceedings his interest in the principal of the 
dower charge was extinguished and merged in the realty; that 
he conveyed to his assignee all his rights in the farm, which 
included the dower interest; that the assignee's sale of the farm 
•transferred A's previous rights in it; that the assignee had no 
authority or power to revive A's interest in the dower charge 
or to make it a lien upon the premises; and that judgment should 
be entered for the defendant. TOBIAS v. STRICKIiE'R, 303. 

2. Real Estate— Injury by Pipe Line— Grant by Assignee of 
Right in Real Estate. 

J, one of two assignees for benefit of creditors of Y, entered 
individually, in his own name, without the assent of his co- 
assignee or assignor, into a written agreement with M, granting 
to him the right to lay a double pipe line and telegraph line 
over the farm of Y for the sum of $65 and compensation for 
injury to crops. M had notice that the farm was not owned by 
J. The agreement was rceorded and eventually assigned to the 
T Oil Co., which ran the pipe and telegraph lines over the prop- 
erty. J received the $65, but nothing for injury to crops. At 
the time of the agreement, all Y's debts had been paid. The 
farm was not reconveyed to him until some time thereafter, 
when a settlement was made between J and Y which was known 
by Y to include the $65. In a suit by Y against M and the oil 
company for damages to the farm the jury found a verdict in 
his favor for $1773. Defendant entered a rule for judgment n. 
o. v. Held: That plaintiff was entitled to recover and that the 
rule must be discharged. YOUSE v. MCCARTHY, 165. 

3. Real Estate — Right of Equitable Owner to Sue. 

The owner of real estate who has not the actual possession nor 
the immediate right of possession, but only the reversion, had, at 
common law, an action on the case for damages to his rever- 
sionary interest, and has, under the statute, an action of trespass 
as a substitute for case. Where an assignee for the benefit of 
creditors has the legal title to real estate, but the assignment 
is virtually at an end by reason of the debts having been paid, 
the assignor's right to repossess the land has attached and he 
can maintain an action for its injury. YOUSE v. McCarthy, 165. 

4. Settlement Between Assignee and Assignor 1 — Bill in Equity 
for Accounting. 

Where, in an assigned estate, the assignee pays all debts against 
the estate out of proceeds of the property and thereafter, without 
filing an account in court makes a settlement with his assignor, 
at which time an account is stated by him, and all papers and 
vouchers are produced, and the settlement is entirely fair and 
designed to be final, the assignor cannot thereafter ask to have 
the reckoning reopened, and his assignee put to the necessity of 
rendering an account, since by his own actions he has waived a 
formal accounting in court. YOUSE v. JANtSON AND STAUF- 
FER, 173. 

ATTACHMENT EXECUTION. 

1. Interrogatories — What the Garnishee Will be Compelled to 
Answer. 

Where, in an attachment execution, the garnishees have "suffi- 
ciently answered plaintiff's interrogatories, they will not be com- 
pelled to answer additional interrogatories which inquire about 
matters that constitute the details of the garnishees' evidence. 
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The only interrogatories which a garnishee can be compelled to 
answer are those touching the estate and effects of the defendant 
in his possession or charge, or debts due and owing from him to 
the defendant. If he believes a question is improper he is entitled 
to instruction by the Court. He is not bound to submit to every 
conceivable question under penalty of paying the whole debt. 
BAI/THASER v. BITNER, 301. 

BANKRUPTCY. 

1. Act of Bankruptcy — Preference. 

The payment by an insolvent debtor, within the four months' 
period, of substantial sums of money to certain of his creditors, in 
satisfaction of their claims, while denying payment to others 
whose claims are due, constitutes an act of bankruptcy within the 
meaning of section 3a (2) of the Bankrupt Act. IN RE READ- 
ING HAT MFG. CO., 281. 

2. Appointment of Receiver. 

No inference of insolvency can arise from the appointment of a 
receiver by the Common Pleas Court. IN RE REIDER-FISHER 
SHOE CO. (No. 1), 117. 

3. Authority of Referee to Make Order. 

The referee in bankruptcy has authority to order a sale of the 
bankrupt's real estate discharged of the lien of a first mortgage. 
IN RE REIDER-FISHER SHOE CO. (No. 2), 125. 

4. Claim for Salary — Evidence. 

Claimant asked for the allowance of a priority claim of $226.04 
alleged to be due for salary. On examination he testified that his 
duties were chiefly of a confidential nature and that his principal 
business was getting data. His testimony generally was vague. 
It appeared that he was the son-in-law of the bankrupt. Held: 
Disallowing the claim, that no services were performed by claim- 
ant entitling him to payment of wages. IN RE CRUMLING (No. 
2), 250. 

5. Claim of Public Accountant — Not Entitled to Priority of 
Payment. 

The claimant was a Public Accountant whose minimum charges 
were one dollar per hour. Within three months of the proceed- 
ings he was employed by the bankrupt to make a critical exam- 
ination of its business, verify its books and prepare a statement 
showing its financial condition to be used in floating a loan. Held: 
That claimant did not fall within that class of creditors provided 
for in Sec. 64b (4) of the Bankruptcy Act which requires priority 
of payment of "wages due to workmen, clerks, traveling or city 
salesmen or servants," and that his claim was only a common 
debt. IN RE REIDER-FISHER SHOE CO. (No. 3), 277. 

6. Claim of Wife of Bankrupt for Wages. 

Claimant, the wife of the bankrupt, asked allowance of a claim 
against him for $6,200 on a note given her two years before the 
bankruptcy. It appeared from the evidence that the bankrupt 
in 1910 desired to buy a hotel at Delta, Pa., but his wife objected 
to going there. She finally consented upon his agreeing to pay her 
$125 a month for five years for her services as housekeeper. He 
bought the hotel and remained there 27 months, during which 
time he paid the claimant $1,700. When he sold the hotel his wife 
refused to sign the deed unless he paid her $1,675 overdue salary, 
$400 due her on a loan and also compensated her for loss of the 
balance of her contract. .Crumling finally gave the claimant his 
note for $6,200, which included $4,125 for future salary to the end 
of the contract. Held: That the claim should be allowed for 
$2,075, the amount due at the time of the breach of the contract, 
and that the balance should be disallowed. IN RE CRUMLING 
(No. 1), 247. 
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7. Concealment of Assets. 

Assets in the possession of a bankrupt within a few months of 
his adjudication, will be presumed to be in his possession or con- 
trol if he cannot account for their disappearance, and an order di- 
recting him to turn them over to the trustee, will be entered. IN 
RE SHOWER, 4. 

Exemption. 

A bankrupt will be denied his exemption when it has been found 
that he has concealed assets. IN RE SHOWER, 4. 

8. Conditional Sale— Bailment. 

A sold a machine to B on a conditional sale contract. Five 
months later, B having defaulted in payments, A declared the first 
contract at an end, and a new bailment contract was executed for 
the machine by the parties. There was no change of possession. 
After the adjudication of B as a bankrupt A filed a petition for 
reclamation of the machine. Held: That as against creditors the 
original contract of conditional sale remained unchanged, and that 
the title vested in the trustee in bankruptcy. IN RE WALLEY- 
SARGE CO., 143. 

9. Contract of "Sale or Return." 

Where S delivers to M a lot of cigars with the understanding 
that those M sells shall be paid for at the invoice price, and with 
the privilege of returning those unsold at any time, the transac- 
tion presents a case of "sale or return," and the title passes to 
M, subject to the exercise of his option to rescind by returning 
the goods. IN RE MERTZ, 140. 

10. Foreign Judgment—- Bankruptcy of Husband— Provable 
Debts. 

Where the court of another state, in a divorce proceeding de- 
crees a gross sum of money to the wife, payable in installments, 
under the law of that state which provides for the division of 
the real and personal estate of the husband in case of divorce 
for the maintenance and support of the wife, payment of such 
decree is not barred by his subsequent discharge in bankruptcy. 
The same is true of an allowance made by the Court to the wife 
for rent and the attorneys' fees in procuring the order of main- . 
tenance and support for her. The Amendment of 1903 of the 
Bankruptcy Act, Sec. 17 A (2) provides that liability for alimony 
due or to become due or for maintenance and support of the 
wife and children shall not be barred by a discharge. WEBSTER 
v. WEBSTER, 286. 

11. Ixrans— Security — Invalid Pledge. 

The bankrupt, before his adjudication as such, obtained loans 
and gave as security therefor a mortgage bond and a certificate 
of stock. No assignment of either was executed, the papers being 
merely given over to the lender. Held: That the bond and stock 
certificate and all rights thereunder passed to the trustee in 
bankruptcy since they were not validly pledged; but an order on 
the bankrupt to deliver them could not be made since it might 
be impossible for him to comply by reason of his not having 
possession of the papers. IN RE RUPP, 240. 

12. Possession of Bankrupt's Attorney Possession of Bankrupt. 

Where a mortgage belonging to the bankrupt has been invalidly 
pledged in this manner, but is in the possession of the bankrupt's 
attorney of record, an order will be made on the (bankrupt to 
turn it over to the trustee, since a paper belonging to the bankrupt 
in the hands of his attorney is constructively in the possession of 
the bankrupt. IN RE RUPP, 240. 

13. Preference as Act of Bankruptcy. IN RE READING HAT 
MFG. CO., 281. 
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14. Proof of Claim — Preference. 

Where a creditor's claim is objected to on the ground that he 
has received a preference within four months prior to the 
proceedings, the burden is on the objector to show that at the 
time the alleged preference was obtained the creditor had reason- 
able cause to believe that the debtor was insolvent and that the 
payment would effect a preference to him over other creditors 
of the same class. The intent of the debtor has nothing to do 
with the case. IN RE READING HAT MFG. CO., 113. 

15. Rent Claim — Officer of Bankrupt Company as JJessor — 
Secret Profit. 

An officer of a corporation leased a property at $35 a month and 
sub-let it to the corporation at $75 a month, without any cor- 
porate action. The rent was paid to him for fourteen months 
when the corporation made an assignment for the benefit of 
creditors. The assignee paid him for two months rental, at 
which time the property was taken over by the trustee in bank- 
ruptcy who occupied the premises for four months. A claim ■ 
for the reasonable rental value for this period was made, which 
the trustee refused to pay. Held: That the officer had made 
a secret profit from the corporation by the transaction and that 
his present claim could not be allowed unless he paid over to 
the trustee his past profits. IN RE LANCE LUMBER CO., 246. 

16. Sale of Chattels— Subsequent Lease by Vendee to Vendor 
Without Change of Possession. 

A conditional sale of chattels cannot be changed to a bailment 
by the subsequent execution of a lease by the parties so as to 
injure the rights of creditors, unless there is a bona fide transfer 
of possession of the chattels. IN RE WALLEY-SARGE CO., 143. 

17. Sale of Real Estate Discharged of First Mortgage — Neces- 
sity of Notice to Holders of Bonds Secured by Mortgage. 

A petition for an order of sale of real estate of the bankrupt 
discharged of the lien of a first mortgage will not be granted un- 
less it appears of record that all holders of -bonds secured by the 
mortgage have had notice of the petition. IN RE REIDER- 
FISHER SHOE CO. (No. 2), 125. 

18. Test of Insolvency. 

A person is deemed insolvent whenever the aggregate of his 
property, exclusive of any property which may be conveyed, trans- 
ferred, concealed or removed, or permitted to be concealed or re- 
moved, with intent to defraud, hinder or delay his creditors, shall 
not at a fair valuation be sufficient in amount to pay his debts. 
IN RE REIDER-FISHER SHOE CO. (No. 1), 117. 

19. Voidable Preference. 

The Commercial Trust Company, the holder of mortgage bonds 
received from the bankrupt as security for indebtedness, within 
four months of the bankruptcy, notified the trustee that it in- 
tended to sell the bonds for non-payment of the debt. A creditor 
thereupon filed a petition for an order to restrain the sale on the 
ground that the giving of the bonds constituted a voidable prefer- 
ence. Held: That the evidence in the case failed to show that at 
the time of the transfer of the bonds the company was insolvent; 
that the transfer was made for the purpose of giving a preference; 
or that it was given under such circumstances that the Trust 
Company had reasonable cause to believe that it would effect a 
preference; and that therefore the petition must be refused. IN 
RE REIDER-FISHER SHOE CO. (No. 1), 117. 

20. What Constitutes Exercise of Option to Return. 

Where no definite time is fixed within which the option to re- 
scind by returning the goods may be exercised, and M, after sell- 
ing some of the cigars, within a reasonable time, tells S. who has 
called upon him about the matter, that he shall take the unsold 
portion away, as he cannot handle them, and S says he will leave 
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them with M until his next visit, it is equivalent to a return under 
the contract, and the title to the remaining cigars revests in S. IN 
RE MERTZ, 140. 

BENEFICIAL ASSOCIATIONS. 

1. Forfeiture of Benefits— <Waiver of Forfeiture— Withdrawal 
of Waiver — Evidence. 

Where a beneficial association has waived the forfeiture of a 
member's right to benefits by making payment after forfeiture 
had accrued, the Court will not say that the waiver has been 
withdrawn merely because the person delivering the money to 
the member tells him that it is given as charity and not as sick 
benefits, unless it is alleged and is proven that he was instructed 
by the association to offer the money as charity. WOLFSKffiL 
v. EDRIS, 207. 

2. Minute Book. 

The minute book of an association is evidence of its transac- 
tions. When such a book clearly shows alterations in the minutes 
of a meeting, and the minutes as altered are favorable to the 
association, the alterations should be satisfactorily explained, and 
if not so explained, the minutes of the meeting without the visible 
alterations will be held to be the true minutes. W'OLrFSKILL v. 
WM. PENN COMMANDER!, 79. 

&. Sick Benefits — Waiver of Forfeiture — Equity. 

Although, under the by-laws of a beneficial association, a mem- 
ber is not entitled to payment of sick benefits where he* is in- 
debted to the association for dues beyond a stipulated amount, 
at the time of his sickness, yet where subsequently the associa- 
tion at a regular meeting agrees to pay the regular benefits on 
condition that a note to the association is paid, and such action 
is communicated to the sick member, accepted by him and sub- 
sequently ratified by the association, the latter will be held to 
have waived the disability, and full benefits are recoverable. It 
is not necessary that there should be consideration for the 
waiver. WOLFSKILL v. WM. PENN COMMANDERY, 79. 

4. Minutes— ^Unauthorized Alteration. 

Where the minute book of a beneficial association shows on 
its face that the minutes of a meeting authorizing payment of 
benefits to a member had been altered; the officers of the associa- 
tion do not satisfactorily explain the alterations; and the evidence 
shows that they were not made simultaneously with the writing 
of the original minutes and were unauthorized, the original min- 
utes will be held to express the true action of the association, 
and the time when the alterations were made is immaterial. 
WOLPSKILL v. EDRIS, 207. 

CITY ORDINANCES. 

1. Construction — Validity. 

The councils of the City of Reading passed an ordinance 
directing that every building within the city in which gas is used 
should be equipped with a device for shutting off the supply of gas 
at the curbline, and providing a penalty for any person neglecting 
to do so. The ordinance did not direct who should install the 
device, whether the owner of the property or the gas company. 
Held: That the ordinance was a penal one and should be con- 
strued strictly, and therefore 'by reason of its ambiguity no penalty 
could be imposed upon defendant for failure to obey. CITY 
OP READING v. CONSUMERS' GAS CO., 68. 

28. Forestalling 1 — Validity of Ordinance— Irregularity of Passage 
— Ordinance 1 July, 1875, City nig., p. 286. 

An ordinance of the City of Reading of 1 July, 1875, was entitled, 
"An ordinance prohibiting storekeepers and others from buying 
produce for the purpose of selling again" and made i.t unlawful 
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for any person to "go into" public markets of the city from Tues- 
day morning- to Wednesday noon and from Friday morning to 
Saturday noon and, for the purpose of re-selling, buy or engage 
fo'r subsequent delivery, any marketable commodity. The city 
recovered a penalty under the ordinance against the defendant 
for a violation on a certain Tuesday. It appeared that since the 
passage of the ordinance Thursday had been added as a market 
day. It also appeared by the journal of Councils that at the 
passage of the ordinance the names of persons voting for and 
against it were not entered on the journal as required by Act 
23 May, 1874, P. L. 230, sec. 4, in force at that time. Held: That 
the city had power to pass such an ordinance; that the title of the 
ordinance was sufficient; that the fact that forestalling on Thursday 
was not a violation of the ordinance, though possibly not 
sufficient to render it void, called for a close scrutiny of its 
validity upon other grounds; that the direction of the Act of 
1874 was imperative in character; and that therefore the 
ordinance was invalid, and judgment should be entered in favor 
of defendant. CITY OF READING v. MILLER, 257. 

3. Penal Ordinances. 

The rule of strict construction, in the case of penal statutes, 
requires that, where an act contains such an ambiguity as to 
leave reasonable doubt of its meaning, it is the duty of the court 
not to inflict the penalty. CITY OF READING v. CONSUMERS' 
GAS CO., 68. 

4. Presumption of Regularity. 

There is no presumption, such as applies to the proceedings of 
the Legislature, of regularity and legality to sustain those of a 
municipality. CITY OF READING v. MILLER, 257. 

CONSTITUTIONAL LAW. 

1. Mechanics' Lien Law — Act June 4, 1901, Sec. 2, P. L. 433 — 
Constitutionality — Art. 3, Sec. 7, Constitution of Pennsylvania. 

Enlargement of the subjects of mechanics' liens by the Act June 
4, 1901, P. L. 433, where the old method of procedure for the col- 
lection of a lien debt is retained, does not violate Art. 3, Sec. 7 of 
the Constitution of Pennsylvania, as it does not provide a new 
method for the collection of a debt or the enforcement of a judg- 
ment. GPJNERAL F. E. CO. v. KEYSTONE VEHICLE CO., 297. 

2. Statutes — Local and Special Legislation — Act 27 June, 1913, 
Art. V, Sec. &, CI. 13 and 43, (P. L. 584, 589). 

The Act 27 June, 1913, P. L. 568, providing a commission form 
of government for cities of the third class, enacted in Article V, 
Sec. 3, clauses 13 and 43, that such cities should have the exclusive 
right to supply water and provide water works, etc. Both clauses 
contained provisos that the provisions should not apply in "any 
city wherein the title to the water works therein located is in the 
name of the commissioners of water works." It was contended 
that these provisos admittedly imported an exception of the city 
of Erie from the operation of the clauses, and that therefore they 
were void as local and special legislation Held: That the act was 
constitutional. COM'TH, EX REL. STRATTON v. ELBERT, 159. 

3. Suit on Foreign Judgments— "Full Faith and Credit*' Clause of , 
XJ. S. Constitution. WEBSTER v. WEBSTER, 286. 

CONTRACTS. 

1. Building Contracts — Arbitration Causes. 

In building contracts the arbitration clauses are to be under- 
stood as referring to questions between the contractors and the 
owners and not to such as concern the performance of duties by 
the architects or engineers themselves who are made the arbiters 
and the loss resulting from whose mistakes cannot be visited upon 
the contractors. BRATTON CO. v. STATE ASYLUM, 253. 
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2. Claim of Wife of Bankrupt for Wages — Breach of Contract — 
Damages., IN RE CRUMLING (No. 1), 247. 

3. Conditional Sale or Bailment — Sale of Chattels — Subsequent 
Lease Without Change of Possession. IN RE WALLEY-SARGE 

CO., 143. 

4. Destruction of Subject Matter. 

Every contract should be understood with reference to the sub- 
ject-matter to which it relates and the object to be attained. Its 
language should be applied to the thing about which the parties 
are contracting, and, however general, should be accepted as com- 
prehending only those things in respect to which it appears that 
the parties proposed to contract. Where, therefore, a Street Rail- 
way Company contracts with a county for the privilege of laying 
tracks and operating cars upon a county bridge, as above stated, 
and the contract is made with reference to the bridge structure 
as it then stood, the contract ends with the demolition of the 
bridge, even though a new one is erected in its place. READING 
CITY PASS. RY. CO. v. BERKS CO. (No. 1), 31. 

5. Estoppel by Conduct — Court Criers' Salaries. 

If plaintiff's right to his compensation was a contractual one 
and the Act of 1911 were capable of affecting that contractual 
right, his acquiescence in the continuance of the original arrange- 
ment and his acceptance of payments in accordance with it ought 
to be regarded as a bar against his claim, since plaintiff could 
waive the benefit of the statute and rest upon his contract. The 
same rule which would govern as between private parties in the 
matter of estoppel from conduct inconsistent with the assump- 
tion of a right greater than that claimed and enjoyed, applies as 
between a claimant against the public and the latter, where a 
compensation though designated by statute, is undertaken to be 
otherwise regulated and that regulation is acquiesced in and acted 
upon. PRANKS v. COUNTY COMMISSIONERS, 223. 

6. Repugnant Conditions — Rule to Take off Non-Suit. 

Plaintiff sued defendant to recover $2,350 upon an agreement 
the principal clause of which was as follows: "The company agrees 
to pay to the Second Party the aforesaid sum of twenty-three hun- 
dred fifty dollars ($2,350) in the following manner: Three hundred 
fifty dollars ($350) out of the first monies which the company shall 
receive upon its stock subscription; and five hundred dollars 
($500) monthly thereafter until the whole of the said sum shall 
have been paid. The making of each and all of these payments is 
conditional upon the ultimate construction of a hotel by the com- 
pany." At trial a compulsory non-suit was ordered on the ground 
that the plaintiff did not allege and prove that the hotel was built 
or that the company was at any time in a position to build. On 
argument of the rule to take off the non-suit plaintiff contended 
that defendants' agreement to pay was dependent upon only one 
condition, i. e., that the money should be paid out of the receipts 
from stock subscriptions; and that the condition in the contract 
that the hotel should be ultimately constructed by the company 
was repugnant to the rest of the contract and must be disregarded. 
Held: That the latter clause was not repugnant to the preceding 
part of the contract; that the agreement to pay was conditioned 
upon the ultimate construction of the hotel; that there was no alle- 
gation that the hotel was constructed or that the company was in 
a financial position to construct it; and that therefore the rule to 
strike off the non-suit must be discharged. IMILLBR v. READ- 
ING HOTEL CO., 309. 

7. Salary — Claim in Bankruptcy — Evidence. IN RE CRUM- 
LING (NO. 2), 250. 

8. "Sale or Return" — What Constitutes Exercise of Option to 
Return — Bankruptcy. IN RE MERTZ, 140. 

9. Statute of Fraud — Oral Testimony. 

In order to satisfy the requirements of the Statute of Frauds all 
the essential ingredients of a contract to answer for the debt of 
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another must be in writing. It is, however, permissible to prove 
orally the consideration on which the contract rests; and where 
the writing is made by an authorized third person the fact that he 
was authorized may also be proved orally. Where the party to be 
charged is present and directs another to make the writing for him 
no question of agency under the statute arises. 

Where a collateral note was given by defendant guaranteeing 
payment of a certain debt and subsequently the note was changed 
with her consent so as to guarantee a certain other debt the de- 
fendant's assent to the change can be shown by parol testimony. 
GOLDSMITH V. STOCKER, 259. 

CORPORATIONS OF THE FIRST GLASS. 

1. Charters — Married Women as Incorporators — Act 8 June,. 
1893 (P. Ii. 344). 

The act of association for the purposes of incorporations in- 
volves contractual liabilities. Although at common law married 
women could not be incorporators, and there is no general statute 
expressly removing this disability, yet the Married iWoman's Act 
of 8 June, 1893, P. L. 344, enlarged their contractual capacity to 
such an extent that the former disability is removed as far as 
corporations of the second class, i. e. for profit, are concerned; 
and where the articles of association of a proposed corporation 
of the first class provide for the raising of funds and acquisition 
of property, the membership in the corporation will carry with it 
an interest in any 'property accumulated. Such interest consti- 
tutes property under the broadest definition of the term and there- 
fore married women should be allowed to become incorporators. 
IN RE AGUDAS NOSHIM CHARTER, 186. 

2. Married Women Incorporators as Guarantors or Sureties. 

In assuming to act with, others as incorporators, a married 
woman cannot be said to become a guarantor or surety for an- 
other. Even if the liability of incorporators for expenses is to be 
deemed analagous to that of partners, it has become settled in this 
state that a married woman may, consistently with the Act of 1893, 
assume the responsibilities of a partner. IN RE AGUDAS NOSHIM 
CHARTER, 186. 

CORPORATIONS. 

1. Dissolution — Purchase of Entire Stock by One Person. 

The purchase of all the shares of stock of a corporation by a 
single person does not effect a dissolution of the corporation. 
NATL. FREIGHT BUREAU v. DEPPEN BREWING CO., 311. 

2. Officers— Rent Claim of Officer of Bankrupt Company — 
Secret Profit. IN RE LANCE LUMBER CO., 246. 

3. Practice — Proof of Corporate Existence Unnecessany Unless 
Denied by Pleadings. 

Where, in a suit by a corporation, the defendant went to trial 
without denying the corporate existence of plaintiff and without 
raising such issue by the pleadings, the existence of such cor- 
poration shall be taken to be admitted and failure of the plaintiff 
to affirmatively prove its incorporation is not a ground for in- 
structing the jury to find for the defendant. The refusal of such 
a point for charge *is not ground for granting a new trial. 

Where defendant pleads non-assumpsit it is too late at trial 
to offer the defense that the plaintiff corporation had been 
dissolved after the execution of the contract upon which suit is 
brought. Such issue should have been raised by plea in abate- 
ment. Pleading to the merits admits the plaintiff's capacity to 
sue. NATL. FREIGHT BUREAU v. DEPPEN BREWING CO.„ 
311. 

COSTS. 

1. Equity — Placed on Winner. SOHMECK v. MUHLENBERG 
SCHOOL DISTRICT (No. 1). 62. 
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2. Cqnity — Reformation of Mortgage. 

If, before suit, a demand had been made upon >B to consent to 
the reformation of the mortgage and he had refused, the entire 
costs might have been imposed upon him. In the absence of such 
demand, the costs would ordinarily fall upon plaintiff, as the 
occasion for the litigation was the mistake of the parties to the 
mortgage. Since, however, the greater portion of the expense of 
this proceeding was due to the interposition by B of a defence 
which in the main was without merit, the costs were divided 
between the. plaintiff and B in the proportion of one-fourth and 
three-fourths. FISHER v. BRUBAKER, 270. 

COURT ORIERS. 

1. Effect of Act 12 May, 1911 f P. L. 293, on Previous Contract 
for Salary — Mandamus* — Demurred. 

The President Judge of the Orphans' Court of Berks County, 
in 1892, appointed plaintiff its crier "until the further order of 
the Court," at a compensation of $50 per month, "allowed upon 
a per diem basis as determined upon by the Court." In 1907 the 
compensation was increased to $60 per month, but in 1909 it was 
again placed at $50. No term of service was fixed and the orig- 
inal appointment was not interfered with or modified as to dura- 
tion. Plaintiff continued to accept the compensation specified, in 
monthly payments, including that of December 31st, 1913, which 
he took " under protest." On December 18th, 1913, he presented 
to the County Commissioners a bill for "unpaid services as crier 
of the Orphans' Court," from June 1, 1911, to December 31, 1913, 
amounting to $1,083.31, basing his claim on Act 12 May, 1911, P. 
L». 293, which provided that in all judicial districts containing over 
1(50,000 inhabitants (thus including Berks County), "court criers 
of the several courts" should be paid an annual salary of $1,000, 
out of the county treasury, in monthly payments. The Commis- 
sioners refused the warrant and thereupon plaintiff sued out a 
writ of mandamus. Defendants demurred. Held: That the crier 
is not a public officer in the legal and proper acceptance of that 
term; that the employment of plaintiff and the fixing of his com- 
pensation antedated the statute and were, at the time, valid and 
binding: that plaintiff's acceptance of the position on the terms 
designated involved a contract to serve on those terms during the 
continuance of the employment; that it is not to be presumed that 
an enactment of the Legislature was intended to defeat or impair 
existing contracts; that it is not at all clear from the language of 
the Act that it was to supersede previously made arrangements; 
and that the Act of 191.1 ought not to be regarded as applicable to 
this case. Judgment was entered on the demurrer in favor of de- 
fendants. PRANKS v. COUNTY COMMISSIONERS, 223. 

CRIMINAL LAW. 

1. Alibi as a Defense. 

An alibi is of value to a defendant as a defense only when his 
presence at another place makes it impossible for him to have 
been where, as alleged by the Commonwealth, the crime was com- 
mitted. COM'TH v. LENHART AND MOORE, 230. 

2. Arrest of Judgment — Reasons— 'Practice, Q. S. 

A motion in arrest of judgment must be based on some matter 
appearing on the record. It, therefore, is not proper to consider as 
a reason for arresting a judgment that the evidence was insuffi- 
cient to convict; that the verdict as taken and recorded was not 
the verdict of the jury; that the written verdict was induced by 
false representations made by a juror; or that the jury should 
have been discharged after they had reported their inability to 
agree upon a verdict. COM'TH v. DEWIS, 262. 

3. Evidence— Murder— New Trial. 

On the trial of an indictment for murder in the first degree 
against defendant for the killing of his wife, it is not error to 
admit the evidence of witnesses offered by the Commonwealth to 
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show the circumstances of the family relations between the de- 
fendant and his wife about two years before the commission of 
the crime, to be followed to other testimony to show that the rela- 
tions continued up to approximately the time of the crime, for 
the purpose of showing motive for its commission and malice. 
COM'TH v. SCHNABEL, 127. 

4. Indictments — (See Indictments). 
DECEDENTS' ESTATES. 

1. Accounts — Exceptions. 

The Orphans' Court has no jurisdiction to review a decree of 
the Court of Common Pleas, and where the account of the com- 
mittee of a 'lunatic is confirmed absolutely in the Court of Com- 
mon Pleas, it cannot subsequently be attacked collaterally in the 
Orphans' Court by exceptions to an account of the trustee under 
the will, even though the trustee and the former committee are 
one. ARNOLD'S EST., 150. 

2. Attorney Fees — Surcharge. 

Where the account of a trustee contains principal and income, 
the former amounting to $107,000, and the latter to $30,000, and 
credit is taken in the principal account for $1,200 as attorney 
fees, an item of $300 for attorney fees in the income account will 
be disallowed. 

Obiter dicta: — "A lawyer should be paid for the work he does, 
whether for an estate or for an individual, and whether the estate 
or the individual is worth $10,000 or $1,000,000 should not affect 
the fees, except in so far as the work and responsibility increase 
because of the size of the estate or matter cared for. In other 
words, the value of the estate may be taken into consideration, 
but it cannot be assumed that responsibility and work increase on 
any percentage basis." ARNOLD'S EST., 150. 

3. Claim for Bonds in Hands of Executor— Evidence. 

Claimant, the divorced wife of decedent, claimed title to cer- 
tain bonds included by the executor in his account. The testi- 
mony showed that the bonds had been purchased by the claimant 
before decedent's death from George B. Miller for $2,000, and 
payment made by returning to him his note for $1,400, owing by 
him to decedent; a note for $200, owing by Miller's son-in-law to 
decedent; and the balance in cash. There was evidence going to 
show that the cash payment was claimant's own money. Dece- 
dent's letters to her, put in evidence, showed a gift of the notes to 
her for services rendered; and also showed that decedent knew of 
the purchase of the bonds, and acknowledged* that they were her 
property. There was testimony that decedent died in the house 
where claimant lived, and before his death had told claimant to 
, deliver the bonds to a third person for safe keeping, which was 
done, but nothing was said as to their ownership. Held: That the 
transaction constituted a transfer of the title to the bonds to 
claimant and a delivery to her for a highly valuable consideration; 
and that the Executor should deliver them over to the claimant. 
KAUFPMAN'S EST. (No. 1), 10. 

4. Collateral Inheritance Tax — Appraisement. 

The proper method of arriving at the value of a city property 
for collateral inheritance tax purposes, where the property is en- 
cumbered with a long-term lease at low rental, is to take its 
present market value and deduct therefrom the capitalized value 
of the lease. MESSCHERTS EST., 211. 

5. Conclusiveness of Confirmation of Account. 

An executor's or trustee's account, whether partial or final, con- 
firmed by the Orphans' Court, is conclusive of what it contains, 
unless duly • appealed from or changed on bill of review. It 
cannot be reopened by exceptions filed to a subsequent account. 
ARNOLD'S EST, 150. 
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6. Distribution — Participation in Wife's Estate by Husband 

Who Neglected to Support Her — Act 4 May, 1855, Sec. h P. I/. 430. 

Where a husband wilfully neglects to support or provide for his 
wife during a period of at least one year preceding her death, he 
is not entitled to participate in the distribution of her estate. 
KAUFFM'AN'S EST. (No. 2), 115. 

7. Dower Charge — Real Estate — Merger — Assignments for Ben- 
efit of Creditors. .TOBIAS v. STRICKLE R, 303. 

8. Gift of Personal Property — Evidence. 

Claimant claimed title to certain jewelry on the ground that the 
decedent had made a gift of it to her previous to her death. The 
only evidence tending to prove the claim was declarations of the 
decedent, such as, "I give her everything," "I gave Mary all," 
"I am going to give her all." These declarations were all made 
in the same conversation. The jewelry was in claimant's posses- 
sion after decedent's death, and was then returned to the executor. 
Held: That as there was not clear and satisfactory evidence of 
delivery the claim must be disallowed. QUICK'S EST., 126. 

9. Gift Inter Vivos — Delivery — Husband and Wife. 

A gift, being an assignment perfected and made irrevocable by 
delivery, there must always be proven an actual or constructive 
delivery of the subject of it in order to constitute a valid and 
effectual transaction. 

Delivery is a matter of intention to appear by words or acts, or 
both, and, as between husband and wife, the law, whilst not 
dispensing with delivery, yet where the intent to deliver is shown, 
accepts that as amounting to delivery which it does not so accept 
where donor and donee occupy a different relation towards each 
Other. LEINBACH'S EXR'S v. LEINBACH'S EX'R, 16. 

10. Gifts Inter Vivos — Replevin — Judgment n. o. v. — New Trial. 

Plaintiff's testator died and among his effects were found 
certain 'bundles of securities tied up by him and marked as the 
property of his wife. She died shortly after the testator and 
these securities were turned over to her executor. Subsequently 
the husband's executors issued a writ of replevin to recover them 
on the ground that they legally had never become the property 
.of the wife. At trial there was evidence that the papers had 
been deposited by the husband separate from securities of his 
own and together with other securities conceded to be hers. Part 
of them were kept in his safe, to which she had access. There 
was no proof that he had ever removed any papers from the 
bundles. He collected the coupons on the bonds and accounted 
to his wife for the proceeds. There was evidence that the 
securities had been purchased by the husband and that he in- 
cluded them in lists of securities kept by him. The jury found 
a verdict for the defendant. On rule for judgment n. o. v. and 
for a new trial, it was held that the rule for judgment could not 
be made absolute as the case was one for the jury; but that 
a new trial would be granted, as the verdict may have been 
based upon a portion of the charge to the jury which was in- 
accurate in directing the jury to decide whether or not the bonds 
had been bought by the husband for the wife, of which there 
was no evidence. LEINBACH'S EXR'S v. ; LEINBACH'S EX'R, 
16. 

11. Illegitimacy of Claimant. 

C claimed a distributive share in the estate of decedent, alleging 
that he was an illegitimate son of a daughter who predeceased 
the decedent. Held: That illegitimacy did not deprive him of his 
right to inherit from his mother, and, having proved that he 
was her son,, her share of the estate should be awarded to him. 
SCHITLER'S EST., 182. 
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12. Presumption of Death from Absence for Seven Years— Dis- 
tribution Without Security. 

Letters of administration were issued in 1906 upon the estate of 
decedent, who was presumed to be dead because of absence for 
more than seven years. The estate was distributed to the "widow" 
and children, provided they furnished refunding bonds. This they 
failed to do and the administratrix held the money and paid the 
net income to the distributees. In 1912, the "widow" and chil- 
dren presented their petition, showing that decedent had not been 
heard from since 1889, and asked for the distribution of the prin- 
cipal upon their giving their own bonds. Held: Refusing the 
petition,, that security should be required until something more 
than a bare presumption of death could be shown. DeFRANE'S 
EST., 181. 

DIVORCE. 

1. Cruel and Barbarous Treatment—Evidence. 

Libellant asked for a divorce on the ground of cruel and bar- 
barous treatment and indignities to the person. Her testimony 
was sufficient to warrant a decree, if believed. She had no other 
witnesses and the respondent denied all the allegations of cruelty. 
Testimony was admitted, as bearing upon libellant's interest, to 
show the relations existing between libellant and another man 
for several years prior to the separation and also to show that 
libellant had never complained of cruel treatment to her intimate 
friends until after respondent had brought a suit for damages 
against the other man. Held: That a divorce ought never to be 
decreed ^without clear and satisfactory evidence of the wrong 
which the law treats as justifying cause for divorce; that the testi- 
mony of respondent's witnesses was sufficient to throw a doubt 
upon libellant's testimony; and that the libel should be dismissed. 
HOLTZMAN v. HOI/TZMAN, 306. 

2. Desertion. 

Where a husband and wife are living together and the husband 
desires to move to another house in a different section of the same 
town and he asks her to do so, and no good reason is shown why 
she should not and could not do so, her refusal to go with him 
constitutes desertion. AUCHENBACH v. AUCHENBAJCH, 53. 

3. Final Decree for Costs. 

It has been held that the final decree for costs in a divorce 
proceeding is a judgment which will support an execution for its 
collection; and such a decree creates a claim of equal dignity .with 
a judgment in a common law action such as replevin, and can 
therefore be set off against such a judgment. GAUL v. HART- 
MAN, 251. 

4. Foreign Judgment — Decree for Alimony in Installments — 
Power to Revise Installments Past Due. 

Where the decree of a foreign court in divorce shows that it is 
an absolute order for the payment of alimony in installments, and 
nothing therein reserves the power of revision as to past due in- 
stallments, and the statutes of the state, while giving the court the 
power to revise or alter such judgments respecting the amount of 
alimony or its allowance and payment, do not specifically refer to 
past due installments, it must be considered that the law con- 
templates only installments payable in the future and that all past 
due installments are final and cannot be revised. WEBSTER v. 
WEBSTER, 286. 



EQUITY. 



1. Assignments for Benefit of • Creditors — Accounting by As- 
signee. 

The first and fundamental question to be determined in a bill in 
equity for an accounting is whether the evidence clearly shows 
the defendant to have in his hands money or property to which 
the plaintiff is entitled. Where, therefore, from the evidence 
offered at the trial no positive or clear inference of such a fact 
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can be drawn, the bill should be dismissed. YOUSE v. JANSON 
AND STAUFFER, 173. 

2. Conditions in the Granting of Equitable Relief. 

The rule that he who seeks equity must do eq\iity demands that 
relief should be granted to plaintiff only upon terms involving the 
performance, or compensation for non-performance of plaintiff's 
promises, but the equity he will be compelled to do includes only 
such acts as pertain to the mistake he is asking to have corrected, 
or growing out of it, and must have some direct relation to the 
issue between the parties. Therefore, it appearing that part of 
the inducement to B to purchase the property in this case, subject 
to the mortgage, was plaintiff's promise to cement the cellar of 
the property, which promise was not kept, relief will be granted 
only upon payment to B of the amount expended by him in doing 
what plaintiff had promised to do. FISHER v. BRUBAKBR, 270. 

3. Costs — Winner. 

In equity the disposition of costs rests in the sound discretion of 
the Court according to the justice of each particular case. While 
they ordinarily fall upon the losing party, they are, by way of 
exception to the rule, properly placed on the winning party when 
his conduct occasioned and justified the litigation. SCHMEOK v. 
MUHLENBERG SCHOOL, DISTRICT (No. 1), 62. 

4. County Bridges — Rebuilding^— Street Railways — Contracts — 
Compensation for Crossing Bridge — Injunctions. READING CITY 
PASS. RY. CO. v. BERKS CO. (No. 1), 31. 

5. Fraud — Inference from Actions. 

Where, in a bill of equity, the question upon which the liability 
of the defendants depends is one of actual premeditated fraud and 
the allegations are responsively denied by the answer, and ex- 
pressly negatived by the testimony of the defendants, the Court Is 
not justified in deciding that the fraud is established by inference 
from the circumstances surrounding the actions of the defendants 
as proven unless that is the only inference which can rationally 
be drawn. 

Courts should be careful, in dealing with persons entrusted with 
the management of the affairs of others, not to impute to them 
and visit them with the consequences of fraudulent intentions 
when their actions, though so grossly imprudent as to appear 
absurd and ridiculous, are consistent with an honest purpose. 
SCHMECK v. MUHLENBERG SCHOOL, DIST. (No. 2), 193. 

6. Injunction — Encroachments Upon Land. 

Plaintiff filed a bill in equity against defendants, the owners of 
land adjoining plaintiff, asking for a decree restraining them from 
dumping ground and rubbish upon their land in such manner as to 
cause a portion of it to roll upon plaintiff's land, and also asked 
that defendants be required to remove or pay for the costs of re- 
moving the material that had already encroached upon plaintiff's 
land. The evidence showed that the boundary line was not 
marked on the ground until after the suit had been brought; that 
no complaint had been made by plaintiff to defendants of en- 
croachments before the suit; and that to a, large extent the en- 
croachments antedated the plaintiff's ownership of the land. 
There was no proof that the deposits on plaintiff's land substan- 
tially interfered or were likely to do so with any present use of 
the land by the plaintiff. Held: That the defendants be enjoined 
from conducting their operations in such manner or places as to 
cause trespasses upon plaintiff's land in the future; that defend- 
ants should pay the costs; but that a decree requiring the removal 
by defendants of the deposits resulting from past operations of 
themselves and their predecessors in title encroaching upon plain- 
tiff's land was not presently necessitated or justified by proof of 
actual or probable substantial interference with any use made or 
intended to be made by plaintiff of its land. EMPIRE S. & I. CO. 
v. LAWRENCE, 105. 
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7. Injunction — Landlord and Tenant — Advertising Sign*— 
Nuisance. 

Plaintiff, who practised dentistry in a suite of rooms on the 
second floor of a building-, having- leased the entire floor from 
defendants, filed a bill in equity for an injunction to compel the 
removal of an electric advertising sign which had been erected 
by them without his consent, and against his objections, along 
the entire front width of the building, between the floor level 
and the window sills of his front rooms. Plaintiff's evidence 
showed that the sign obstructed the view from his windows; that 
its illumination during: the evening interfered with the pursuit 
of his business by casting a glare into his operating and waiting 
rooms, necessitating his lowering the shades, thereby interfering 
with the ventilation of the rooms; and that the extraordinary 
illumination attracted insects which annoyed his patients while 
undergoing treatment. Plaintiff's lease with defendants con- 
tained a clause giving the defendants the right to display a "For 
<Sale" or "For Rent" sign upon plaintiff's portion of the building. 
Defendants alleged that there was a verbal understanding at the 
time the lease was executed that the front wall of the building 
was reserved for defendants' use for the purpose of advertise- 
ment. This the plaintiff denied. Held: That the defendants' 
proof was insufficient to vary the terms of the lease; that the 
clause of the lease permitting the defendants to put up a "For 
Sale" or "For Rent" sign was an implied agreement that they 
should not have the right to put up any other signs; that the 
lease of the "entire second floor" gave to plaintiff exclusive rights 
to that section of the front wall of the building; that defendants 
by placing their sign as stated became trespassers upon the rights 
of plaintiff; that the maintenance of the sign constituted a 
nuisance for which there was no adequate remedy at law; and 
that the defendants should remove the sign and pay the costs of 
suit. YODER v. COHEN BROS., 315. 

8. Injunction — Operation of Reduction Plant as Constituting 
a Nuisance. 

Plaintiffs, who owned property and resided in a suburban district 
adjoining defendant's reduction plant, filed a bill in equity to 
enjoin defendant's operations on the ground that they constituted 
a, nuisance. The evidence showed that defendant received 
garbage and waste matter from the garbage collector of the city 
of Reading in pursuance of a contract between them, and man- 
ufactured therefrom fertilizers, greases and oil products, which 
it sold; that it maintained upon its premises three reservoirs in 
which it stored for evaporation quantities of offensively odorous 
waste matter; that the plant and reservoirs emitted smoke, steam, 
gases and highly offensive stenches which were carried in the 
air to the residences of plaintiffs, requiring the doors and windows 
of their houses to be kept closed, causing nausea, headaches and 
soreness of the throat and nose to members of their family, 
preventing sleep, and at times the eating of meals; that from the 
reservoirs quantities of liquid waste found their way upon the 
lands of one of the plaintiffs causing obnoxious smells, destroy- 
ing crops, contaminating his well and penetrating into the cellar 
of a tenant house. Held: That the manner of defendant's opera- 
tions caused a continuing nuisance and that an injunction should 
be issued against defendant to prevent it from carrying on its 
operations in such manner as to injure the plaintiffs. XOLDE 
& VOOOM v. READING SANITARY REDUCTION CO. (No. 1), 
189. 

9. Mortgages — Reformation — Mistake of Scrivener — Costa. 

FISHER v. BRUBAKER, 270. 

10. Use of Land. 

One who makes a use of his land which is beyond the natural 
use and enjoyment of it is bound to protect his neighbor against 
injury resulting therefrom, and a substantial and continuing 
trespass upon the latter in disregard of that duty will (be dealt with 
by a court of equity. EMPIRE S. & I. CO. v. LAWRENCE, 105. 
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EVIDENCE. 

1. Admission of Testimony. 

It is not error for the Court to exclude testimony which is of- 
fered to prove something already admitted by the other side. 
MILLER v. READING HOTEL CO., 309. 

2. Building Contracts— Matters Outside of Contract — New 
Trial. BRATTON CO. V. STATE ASYLUM, 253. 

3. Conspiracy — Admissibility of Evidence to Show Motive. 

COMMONWEALTH v. LENHART AND MOORE, 230. 

4. Cross-Examination' — Collateral Fact — Contradiction of Wit- 
ness—New Trial. 

A new trial will be granted where the Court admits the testi- 
mony of a witness to contradict the testimony of the defendant on 
a collateral matter, brought out on cross-examination, where it 
appears that the admission of the testimony might have influenced 
the jury against the defendant. 

The rule is well settled that, if a witness is cross-examined to a 
fact purely collateral and irrelevant to the issue, and answers it 
without Objection, he cannot be contradicted. The investigation 
might thus branch out into any number of immaterial issues upon 
the mere question of the credibility of a witness. COMMON- 
WEALTH v. LEWIS, 262. 

5. Gift Inter Vivos — Sufficiency of Evidence — Delivery. QUICK'S 
ESTATE, 126. 

6. Minute-Book — Beneficial Associations. WOLFSKILL v. WM. 
PENN COMMANDER Y, 79. 

7. Murder — Testimony to Show Motive. COMMONWEALTH v. 
SCHNABEL, 127. 

8. Testimony as to Land Values — Qualifications — Competency. 

MILLER v. MOHNTON BOROUGH, 97. 

9. Testimony of Carpenters as to Life of Building — Relevancy — 
Competency. CARLTON v. LAUER (No. 2) 194. 

10. Wills — Issue d. v. n. — Delusions — Sufficiency of Evidence. 

ALEXANDER'S EST., 133. 

GIFTS OF PERSONAL PROPERTY. 

1. Gift Inter Vivos — Delivery — Husband and Wife— Decedents* 
Estates. LEINBACH'S EXR'S v. LEINBACH'S EX'R, 16. 

2. Gift Inter Vivos — Evidence— Delivery — Decedents , Estates. 

QUICK'S EST., 126. 

GUARDIANS. 

1. Father and Child — Refusal of Consent to Marriage— Preg- 
nancy of Minor— Appointment of Guardian. 

Petitioner asked the Orphans' Court to appoint a guardian for 
her, alleging that she was 20 years old; that she had been for a 
year engaged to be married to William Rissmiller; that she was 
now pregnant with a child, of which he was the father; that 
he desired to marry her in pursuance of their engagement, but 
that her parents refused their consent. The father filed an 
answer averring that Rissmiller was not a suitable person to 
marry his daughter on account of drinking habits and a disposi- 
tion to quarrel, and that his daughter was too young' and not 
sufficiently acquainted with household duties to be married. 
The evidence showed that Rissmiller was temperate, industrious 
and of good character. Held: That it being the duty of the 
Court to use a sound discretion in the matter, having in mind the 
good of the petitioner, the prayer of the petition would be granted 
and a guardian appointed. LORAH'S PETITION, 27: 
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2. Father and Child — Right of Custody. 

Although it Is the general rule that the father has a right to the 
custody of his infant children, such right is not absolute in him, 
but is for the benefit of the infant. LORAH'S PETITION, 27. 

HUSBAND AND WIFE. 

1". Claim of Bankrupt's Wife for Wages — Contract; — Damages. 

IN RE CRUMLING (NO. 1), 247. 

2. Contract Between Husband and Wife— Damages. 

A husband may contract directly with his wife for the per- 
formance of extra and unusual services in the course of his busi- 
ness outside of the family relation, and she will be entitled to be 
paid for such services out of the proceeds of the sale of his prop- 
erty. These contracts should, however, be scrutinized with the 
utmost vigilance and should never be allowed unless the evidence 
is clear and convincing in every particular. 

Where, after partial performance of such a contract, the hus- 
band prevents the wife from completing the contract and subse- 
quently makes a settlement for the breach, such settlement must 
be reasonable in order to be allowed as a claim against the hus- 
band's bankrupt estate. IN RE CRUMLING (No. 1), 247. 

3. Non-Support by Husband — Participation In Wife's Estate. 

KAUFFMAN'S ESTATE (No. 2), 115. 

4. Notes — Wife Signing as Surety — Evidence. SEAMAN v. 

SEAMAN, 284. 

5. Wife's Possession of Personal Property — Gifts Inter Vivos. 

Where husband and wife live together the possession of the wife 
of personal property cannot and is not expected to be an exclusive 
possession. LEINBACH'S EXR'S v. LEINBACH'S EX'R, 16. 

INDICTMENTS. 

1. Count — Sufficiency. 

A count in an indictment for bribery against a city clerk which 
charges the corrupt and unlawful receipt of money "in corrupt 
payment for his official action done and to be done in the matter 
of the purchase of fire apparatus" in pursuance to legislation in 
councils, is sufficient. COMMONWEALTH v. RAMSEY, 209. 

2. Insufficient Counts — Arrest of Judgment. 

Defendant asks that the Court arrest judgment on the ground 
that the three counts under which the defendant had been con- 
victed were insufficient. Two of the counts appeared to be clearly 
good. It, therefore, became immaterial whether the other count 
was sufficient or not, since one count in an indictment is enough 
upon which to base a sentence. COMMONWEALTH v. LEX- 
HART & MOORE, 230. 

3. Motion to Quash — ^Bribery — City Clerk. 

The indictment charged defendant with bribery in that as city 
clerk he wilfully, maliciously, unlawfully and corruptly received 
money for the purpose of influencing legislation of the city coun- 
cils. Defendant moved to quash on the ground that the indict- 
ment did not charge an indictable offense, since he had no vote 
in councils and that it was entirely legitimate for him to influence 
legislation. Held: Sustaining the indictment, that the charge was 
the corrupt receipt of money as city clerk for the purpose of in- 
fluencing legislation with reference to a particular subject, which 
is indictable. 

"The modern definitions of bribery clearly include as the sub- 
jects of it all persons whose official conduct is in any way con- 
nected with the administration of the government." 

INJUNCTIONS. OSee also Equity). 

1. Equity — Landlord and Tenant — Advertising Sign — Nuisance. 

YODER v. COHEN BROS., 315. 
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2. Nuisance — Cesspool — Choice of Remedy. KUBACKI v. RAP- 
APOR1, 71. 

3. Nuisance— Operation of Reduction Plant. NOLDE & YO- 
CUM v. READING SANITARY REDUCTION CO. (No. 1), 189. 

INSURANCE (FIRE). 

1. Fire Insurance — Agreement to Reinsure— Waiver of Terms 
of Agreement — Question for Jury. 

Plaintiff company having an agreement with defendant com- 
pany for the latter to reinsure fire risks, brought suit to recover 
moneys owing by defendant for return premiums on cancelled 
policies and for losses paid by the plaintiff. Defendant claimed a 
set-off in excess of plaintiff's demand, alleging that the original 
agreement between them provided that all policies reinsured 
should carry a certain tariff rate, and that the plaintiff by cutting 
these rates had deprived the defendant of premiums that it would 
otherwise have earned. The testimony of defendant's witnesses 
showed that the defendant was not bound by the tariff rate, but 
could exercise its option in the acceptance or rejection of policies; 
that it did not have to accept all re-insurance that was offered, 
but had the option of accepting each risk offered with a full 
knowledge of the rate of premium upon it. Held: That whatever 
the original agreement may have been as to tariff rates, there was 
sufficient evidence to warrant a jury in finding that it was waived 
by both parties, and that the submission to the jury of the ques- 
tion of waiver was not error. EXCHANGE MUTUAL. F. I. CO. v. 
MUTUAL F. I. CO., 100. 

JTJIMJMENTS. 

1. Foreign Judgments — Plaintiff's Statement Containing Copy 
of Proceedings— Averment of Jurisdiction in Foreign Court Un- 
necessary. 

In a suit brought by plaintiff against the defendant, her former 
husband, to recover past due payments ordered by the Circuit 
Court of Milwaukee, Wisconsin, in a divorce proceeding by the 
defendant against the plaintiff, it is not incumbent on the plaintiff 
to specifically aver in her statement that the Milwaukee Court had 
jurisdiction of the subject-matter and of the parties, where the 
statement contains a complete certified copy of the proceedings, 
and this shows jurisdiction. WEBSTER v. WEBSTER, 286. 

2. Foreign Judgment— Sufficiency of Plaintiff's Statement. 

In an action upon a foreign judgment, a statement of claim is 
insufficient which is not accompanied by a full copy of the record 
of the judgment, including copies of notes, contracts, etc., upon 
which the judgment is based. WEBSTER v. WEBSTER (No. 1), 
103. 

3. Replevin — Setting off Judgment on Decree for Costs in IH- 
vorce. GAUL v. HARTMAN, 251. 

4. Rule to Open Judgment. 

Plaintiff entered a judgment for $900 against defendant by con- 
fession, and issued execution thereon. Defendant filed a petition 
to open the judgment alleging that he had paid $300 thereon and 
that the plaintiff had thereafter accepted a one-half interest in 
his baking business in full satisfaction of the balance due her. 
The depositions confirmed defendant's allegations and the rule to 
open judgment was made absolute. RE3SL.ER v. GROFF, 215. 

5. Rule to Open — Husband and Wife— Wife Signing Note as 
Surety. 

A wife executed a judgment note jointly with her husband in 
1905. Judgment was entered against her upon it in 1914, 
whereupon she entered a rule to open judgment, alleging that 
she executed the note merely as surety for her husband and, by 
virtue of the Act 8 June, 1893, was not liable. In the deposi- 
tions she testified that her husband asked her to sign the note, 
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which she believed was a bankable one; that she first learned 
it was a judgment note shortly before judgment was entered; that 
she received no money for the note; that the money was paid 
to her husband and that he gave none of it to her or paid it out 
for her benefit. Plaintiff, on cross-examination, testified that 
he paid the money to the husband by check and said "I wouldn't 
have given him the money, but after his wife went on the note, 
too, I thought it would be safe." He also admitted he never 
demanded payment of interest from the wife, even after the 
husband died. Held: Opening the judgment, that the positions 
showed that although the wife signed the note as joint maker 
she was in reality a surety. SEAMAN v. SEAMAN, 284. 

LANDLORD AND TENANT. 

1. Eviction. 

It is only where an act of the landlord deprives his tenant of 
that beneficial enjoyment of the premises to which he is entitled 
under the lease, that it will amount in law to an eviction and will 
suspend the rent. COYLE v. PRETZFELD, 56. 

2. Liability of Landlord for Accident After Possession Given to 
Lessee— Condition of Premises at Date of Lease. CARLTON V. 
LAUER (No. 2), 194. 

3. Repair's to Buildjing — Constructive Eviction — Opening Judg- 
ment Entered, on Lease. 

Defendants leased from plaintiff on August 30, 1910, a factory 
building for the term of 10 years and 6 months, agreeing to pay 
for the term $26,370, in specified monthly installments. The 
lease provided that "Lessees confess judgment for the rent re- 
served for said term" and contained an acknowledgment by the 
lessees that "the said premises are in fit and proper condition 
and in every way suitable and satisfactory." Defendants oc- 
cupied the premises until September 30, 1912, when they notified 
plaintiff that by reason of certain acts done by him in placing 
posts in the building, they claimed an eviction. They returned 
the key with the notice, and left the premises. Subsequently 
plaintiff entered judgment on the lease against defendants for 
$26,370, giving credit for $4,680, the amount of rent paid. De- 
fedants filed a petition asking that the judgment be stricken off; 
that it be opened and the petitioners admitted to a defence; and 
for such other and further relief as might be just and equitable. 
The testimony showed that they intended to install additional 
looms in the building, in which there was already considerable 
vibration, and that the Building Inspector had notified them that 
it would not be safe to do so, and that they then requested the 
plaintiff to repair the building to meet the requirements of the 
Building Inspector; that after several further requests by defend- 
ants to the plaintiff to have the repairs made the plaintiff had 
them made by putting posts on different floors to strengthen the 
building in accordance with plans approved by the Building 
Inspector. That after the completion of the work defendants 
remained in possession of the building and used it for nearly six 
months without complaint, and that it was only when they 
reduced their operations to two mills in two other cities that 
notice was given to the plaintiff that they claimed a constructive 
eviction. Defendants' contention that the placing of the posts 
forced the fioors out of alignment, making them uneven and 
unfit for the placing of other looms was negatived by testimony 
of certain of their own witnesses. Other testimony showed that 
the vibrations in the building ceased to some extent after the 
placing of the posts. 

Held: That the testimony was not sufficient to warrant the 
submission of the question of constructive eviction to a jury. 
Rule discharged. COYLE v. PRETZFELD. 56. 

LICENSES. 

1. Plumbers' Licenses In City of Third Class — Act 14 May, 
1909, P. L. 840. 

A plumber who engages in the work of plumbing and house 
drainage in the City of Reading, a city of the third class, with- 
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out having taken out a license in accordance with Act 14 May, 
1909, P. L. 840, is subject to the penalties of that act. CITY 
OF READING v. FRICK, 205. 

2. Plumbers' licenses. CITY OF READING v. ECK, 201. 

1LIENS. 

1. Mechanics' Liens— Notes as Payment of a Debt— Right to 
File Lien. 

Plaintiff filed a mechanics' lien against defendant's property. 
Defendant entered a rule to strike it off on the ground that the 
contract annexed to the claim showed that payment was to be 
made by three notes and that the claim contained no averment 
that the notes had not been given. Held: That the giving of a 
note does not operate to extinguish a debt, but is merely evidence 
or security therefor; that payment by note does not take away 
the right to file a mechanics' lien; and that the rule to strike off 
should be discharged. GENERAL F. E. CO. v. KEYSTONE 
VEHICLE CO., 297. 

2. Municipal Lien for Paving and Curbing — Unrecorded Sale 
of Entire Frontage Prior to Improvement — Liability of Remain- 
ing Tract. 

Plaintiff entered a municipal lien against defendant for pav- 
ing and curbing along property belonging to defendant. Upon 
the trial of the scire facias issued thereon it appeared that the 
property described in the lien was acquired by defendant from 
different sources and at different times. One tract immediately 
fronting upon the street forming a triangle about four feet 
wide at its eastern side and running to a point at its western 
extremity contained the whole frontage of the property and was 
sold by defendant by an unrecorded deed shortly before the pav- 
ing and curbing had been done by plaintiff. A verdict was 
given for plaintiff under direction of the Court and rules for a 
new trial for judgment n. o. v. allowed. Held: That the de- 
fendant had palpably acquired the strip of property along the 
street to be used in connection with the adjoining tract so as to 
give it a frontage; that there was nothing to show that it was in 
any way separated from the larger tract and that in common 
sense and having due regard to the surroundings, it could only 
be looked upon as forming part of the entire area owned by de- 
fendant, and the latter as made up, as a whole, of the two par- 
cels, and so made up, fronting on the street; that it would seem 
to follow that the improvement along the street front ought to 
be considered, and in fact was, an improvement to the whole 
tract, and that the whole of it was liable for the cost. Liability, 
therefore, could not be defeated by the secret conveyance of the 
frontage by defendant; and the rules were discharged. FLEET- 
WOOD BOROUGH v. MOYER, 42. 

MAGISTRATE'S COURTS. (See Appeals). 
MECHANICS' LIENS. (See Liens). 
l*f£>RTGAGES. 

1. Invalid Pledge of Mortgage Bond — Bankruptcy — Mortgage 
in Possession of Attorney. — IN RE RUPP, 240. 

2. Reformation of Mortgage— Mistake of Scrivener — Equity. 

Plaintiff being the owner of two adjoining properties, executed 
a mortgage to A which was intended by both parties to be upon 
one property, but by mistake of the scrivener, was described as 
being upon the other. Before the mistake was discovered plain- 
tiff sold the first property to B, the latter agreeing to assume 
the mortgage supposed to be upon it. Upon discovering the mis- 
take B refused to be bound by the mortgage, whereupon plain- 
tiff filed a bill in equity against A and B asking that the mort- 
gage be reformed on the ground of mistake. A did not de- 
fend. Held: That the mistake of the scrivener was a proper 
ground for the relief asked for and that the mortgage should be 
reformed. FISHER v. BRUBAKER, 270. 

3. Sale of Bankrupt's Real Estate Divested of First Mortgage. — 

IN RE REIDER-FISHEIR SHOE CO. (No. 2), 125. 
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MUNICIPAL LIENS. (See Liens). 
NEGLIGENCE. 

1. Contributory Negligence. 

Where the issue of contributory negligence has been submitted 
to the jury, a finding in favor of the plaintiff will not be set aside 
unless, upon a review of the evidence in the light most favorable 
to the plaintiff, it is inconceivable that a mind desiring only a just 
and proper determination of the question could reasonably reach 
any other conclusion than that the plaintiff had brought about or 
contributed to the injury by his own carelessness. 

Such a conclusion cannot be reached by the Court where it ap- 
pears that the plaintiff was a mere boy of fifteen years; and that 
although he was injured while trying to correct an irregularity in 
the operation of the machinery without stopping it, yet he had 
been charged by his superior with the correction of just that kind 
of trouble and had been given a large discretion as to whether on 
such occasions he should signal for the stopping of the machine or 
should readjust it while running, and had been directed to do the 
latter whenever possible and at whatever place he chose. >TOSI 
v. McQUADE BROS., 267. 

2. Injuries by Machinery — Minors — Act 9 June, 1911, P. L. 
832 — Misrepresenting Age as Defense. 

In an action by a minor under the age of eighteen years to re- 
cover damages for personal injuries caused by machinery in de- 
fendant's establishment, the Act 9, June, 1911, P. L. ,#832, con- ( 
clusively holds the employer negligent and it is no defense to show 
that the plaintiff or his father misrepresented his age. It is also 
immaterial that the father believed his son's employment to be 
■dangerous, and that he was aware of his being under lawful age. 
TOSI v. McQUADE BROS., 267. 

3. New Trial — False Testimony by Plaintiff as to Earning Ca- 
pacity. CARLTON v. LAUER, 74. 

NEGOTIABLE INSTRUMENTS. 

1. Note— Endorser — Consideration. 

There is sufficient consideration to bind an accommodation en- 
dorser upon a note for $1,500 where the evidence shows that the 
maker Obtained from the payee, the plaintiff, in exchange for the 
note $500 in cash and the destruction of a note due by him to his 
father's estate of which the plaintiff was executrix and sole 
beneficiary, she having already paid all the debts. SHOEMAKER 
V. K'RICK, 49. 

2. Notes— Husband and Wife — Joint Debtors — Surety. 

Prima facie, when husband and wife join in the execution of an 
obligation, they are joint debtors, and subject to all. the legal inci- 
dents of joint indebtedness. There is no presumption that either 
is a surety. That is a matter of defense. SEAMAN v. SEA- 
MAN, 284. 

3. Note as Payment of a Debt — Mechanics' Liens. GENEiRAL 
F. E. CO. v. KEYSTONE VEHICLE CO., 297. 

4. Promissory Notes — Fraud — Innocent Holder — Burden of 
Proof — Question for Jury — New Trial, 

In a suit by the holder of a promissory note against the maker,, 
the latter showed by sufficient evidence that the note was obtained 
by the payee through fraud. The burden was thereby thrown 
upon the plaintiff to prove that it had taken the note in good 
faith, for value, without notice of the fraud. This was shown by 
the testimony of its assistant cashier. The Court directed a ver- 
dict for plaintiff. Held: Granting a new trial that the question 
as to whether or not the plaintiff was an innocent holder was for 
the jury on the evidence submitted. FIRST NATL. BANK v. 
SAUSSER, 95. 

NEW TRIAL. (See Practice C. P. and Q. S.) 
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NUISANCE. (See also Equity and Injunctions.) 

1. Cesspool— -Equity — Injunction. 

An injunction will be granted restraining a continuing private 
nuisance consisting of percolations into plaintiff's cellar from a 
cesspool on defendant's adjoining property. KUBACJCI v. RAP- 
APORT, 71. 

2. Choice of Remedy. 

"Whilst plaintiff undoubtedly had a right to proceed in a suit 
for damages, or could have laid his complaint before the Board of 
Health, yet by reason of the continuance and frequency of this 
unmistakable nuisance, his right to select this method of proced- 
ure by Bill in Equity for an injunction is clear." KUBACKI v. 
RAPAPORT, 71. 

3. Landlord and Tenant — Advertising Sign — Injunction 

YODER v. COHEN BROS., 315. 

ORPHANS' COURT. (See Practice, O. C.) 

PLEADING. 

1. Appeal From Magistrate's Docket— Transcript as Declara- 
tion. BRIDEGAM v. BLAND, 50. 

2. Bill of Particulars— -Demurrer — Rule to Plead. 

After plaintiff filed its statement, defendant entered a rule for 
bill of particulars. Plaintiff thereupon filed its amended state- 
ment and bill of particulars and also a rule on defendant to plead, 
which was served on March 17, 1913. On March 19 defendant de- 
murred to the bill of particulars and entered a rule for a more 
specific bill. On March 31 plaintiff filed its second amended 
statement and bill of particulars. At argument plaintiff asked 
that the demurrer be overruled and that the rule to plead be made 
absolute. Defendant asked that either the plaintiff be ordered to 
file a more specific bill to meet the objections raised by the de- 
murrer, or that judgment be entered for want thereof, on the 
ground that the second amended statement and bill did not meet 
the objections. Held: That the Court could take no action on the 
demurrer since the defendant had abandoned it by calling for a 
more specific bill of particulars, which was furnished by plaintiff. 
Held also: That since there had been uncertainty on the part of 
counsel for both sides as to the effect of the demurrer, the rule 
to plead should not be made absolute, and that the defendant 
should be allowed ten days to take further action. ARBOGAST & 
BASTIAN CO. v. LEHIGH VALLEY TRANSIT CO., 7. 

3. Foreign Judgment — Sufficiency of Statement. WEBSTER v. 
WEBSTER (No. 1), 103. 

4. Non- Suit— Failure to Allege and Prove Essential Parts of 
Contract. MILLER v. READING HOTEL CO., 309. 

5. Plaintiff's Statement — Suit on Foreign Judgment. WEBSTER 
v. WEBiSTER (No. 2), 286. 

6. Plaintiff's Statement— Suit on Foreign Judgment — Requisites. 

WEBSTER v. WEBSTER (No. 1), 103. 

PLUMBERS' LICENSES — >(See Also Licenses.) 

1. Plumbers' Licenses in City of Third Class— Act 14 May, 1909, 
P. L. 840. 

The City of Reading brought suit against defendant for the 
penalty imposed by Act 14 May, 1909, P. L. 840, sec. 14, on the 
ground that he violated sections 1 and 2 of the act by, work- 
ing at the business of plumbing and house drainage without 
having first obtained a license. The testimony showed that the 
defendant was a plumber employed by a licensed master plumber 
for whom he had been working for forty years; that the defendant 
with two or three laborers acting under his instructions took apart 
and replaced a pipe connecting the main sewer of the City of 
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Reading to a building; that the defendant had never made an 
application to the Board of Exmainers of the City of Reading 
for a license; and that the City of Reading was a city of the third 
class and governed by the provisions of the act of 1909. Held: 
That the defendant was liable for the penalty of the act. CITY 
OF READING v. ECK, 201. 

2. Same. CITY OF READING v. FRIOK, 205. 
PRACTICE C. P. 

1. Appeal from Magistrate's Docket— Waiver of Defects — Ar- 
rest Of Judgment. BRLDEGAM v. BLAND, 50. 

2. Charge of Court— Points for Charge. 

It is not error for the court to refuse a point for change where 
it contains conclusions which do not necessarily arise out of the 
■ evidence in the case. CARLTON v. LAUEiR (No. 2), 194. 

3. Corporations — Proof of Corporate Existence— {Pleading^. 

NATL. FREIGHT BUREAU v. DEPPEN BREWING CO., 311. 

4. Crim. Con. — Survival of Right of Action — Act June 24, 1895, 
P. L. 236 — Assault on Wife as Personal Injury to Husband. 

An action of crim. con. by a husband for a criminal assault 
upon his wife cannot be maintained against the executrix of the 
wrongdoer after his death, since the action does not survive. 
This is the case notwithstanding Act June 24, 1895, P. L. 236, 
which provides that actions survive for "injury wrongfully done 
to the person of another." This phrase contemplates only in- 
juries to the person, which may or may not result in death, and 
a criminal assault upon a man's wife cannot be held to be an 
injury to the person of the husband, although at common law 
husband and wife are considered one. 

An action of crim. con. is an action on the case, and not tres- 
pass vi et armis. SUNANDAY v. McKENTLY, EX'X., 111. 

5. Joinder of Defendants. 

While it is true that damages for a wrong done by a trespasser 
are not recoverable against his grantee, yet where it appears that 
the former acted practically as agent for the latter and that the 
fruits of his acts were to be handed over to the latter and the 
whole constituted one entire enterprise, a recovery can be had 
against both jointly. YOUSE v. MCCARTHY, 165. 

6. New Trial — Building Contract — Engineer's Decision — Mat- 
ters Outside of Contract — Evidence. 

Plaintiffs did construction work for defendant under an agree- 
ment that the engineer in charge should have "the final decision 
of all matters in dispute involving the character or amount of 
work and the compensation to be made therefor, or any ques- 
tion arising under the specifications." At trial plaintiffs offered 
evidence to show that the engineer had made deductions against 
them because of imperfect construction due to errors committed 
by defendant in excavating for the foundation; that defendant had 
destroyed some of plaintiffs' forms for pouring concrete for which 
no compensation had been made; that plaintiff suffered loss, not 
compensated for, by reason of incorrect lines given by the en- 
gineer; and that through defendant's negligence plaintiff was com- 
pelled to take up and clean pipes without reimbursement. The 
offers were objected to and the testimony was excluded by the 
Court as relating to matters falling within the power of arbitra- 
tion conferred upon the engineer. Held: Granting a new trial, 
that the stipulation in the contract that the engineer's decision 
should be final must be restricted to matters arising out of 
plaintiffs' undertaking in the contract and the duties to be per- 
formed by them under it; and that he was not entitled to decide 
the matters covered by ths offers of evidence. BRATTON CO. 
v. STATE ASYLUM, 253. 
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7. New Trial — Charge of Court. 

On the trial of a suit to recover damages for personal injuries 
sustained by plaintiff in falling through an open hatch-way in the 
bar-room on the premises of defendant, the Court charged the 
jury that the plaintiff's right to recover would ibe defeated unless 
he proved to the satisfaction of the jury that the trap door cov- 
ering the hatchway in which the accident happened was neg- 
ligently left open either by the defendant or his wife. There 
had been evidence on the part of plaintiff that on the evening of 
the accident the defendant and his wife had come from the bar- 
room in which the trap door was located between 9 and 10 
o'clock, and that no one else had been seen to come from the 
room between that time and the time of the accident at 12 
o'clock. No evidence was offered to show that anybody else was 
responsible for the trap door being open. Plaintiff asked for a 
new trial on the ground that the charge was erroneous. Held: 
That the charge followed the plaintiff's theory of the case as 
shown by his statement and the evidence and that it properly 
submitted the case to the jury. HAFER v. JONES, 109. 

8. New Trial — Evidence. 

Plaintiff sued defendant for damages for personal injuries re- 
ceived in the collapse of a pavilion at a ball park during the 
playing of a baseball game, and alleged that the defendant was 
guilty of negligence because the pavilion was in an unsafe con- 
dition from rotted timbers at the time he leased the park to the 
baseball association and that this condition would have been 
known to him had he caused an inspection to be made. The 
court admitted, against defendant's objection, the evidence of 
two carpenters who had erected the pavilion four years before 
the accident, who testified that from the whole construction, as 
they knew it, the life of the pavilion was not more than two or 
three years. The court similarly admitted the testimony of an 
experienced carpenter as to the life of a building of the kind 
under consideration. Held: No error, as the evidence was re- 
levant to the question at issue, that is, what the actual oondition 
of the structure was at the date of the lease. 

In such a case evidence is admissible to show the extent of the 
rottenness of the timbers at the time the pavilion fell and it was 
for the jury to decide whether this oondition had developed be- 
fore or after the date of the lease. CARLTON v. LAUER (No. 2), 
194. 

9. New Trial — Lack of' Exceptions — Discretion of Court. 

The Court's remedial discretion to grant a new trial will be 
exercised more liberally where the rights of the losing party are 
not protected by exceptions than where they are. ALTHOUSE, 
ASSIGNEE v. ALTHOUSE, 242. 

10. New Trial — False Testimony by Plaintiff. 

Where, in a suit for damages for personal injuries, plaintiff 
testifies that .for six weeks prior to the accident he had earned 
commissions as a salesman amounting to $75.00 a week and that 
for seven months previous to that time he had made $100.00 a 
week as a salesman for another concern, and after a verdict in 
his favor based upon such testimony the defendant shows by 
plaintiff's own admissions given in depositions that by reason of 
cancellations of orders he had actually not received $100.00 a 
week, but only something over $25.00 in his previous employ- 
ment, a new trial will be granted. CARLTON v. LAUER (No. 
1), 74. 

11. New Trial — Producing Evidence of False Testimony of 
Plaintiff. 

Where a defendant, after a verdict and judgment against him 
in an action of trespass, produces evidence tending to prove that 
a material part of plaintiff's testimony was consciously false, a new 
trial will be granted. CARLTON v. LAUER (No. 1), 74. 

12. New Trial — Promissory Note— Innocent Holder — Burden of 
Proof—Question for Jury. FIRST NAT'L BANK v. SAUSSER, 95. 



Digit 



zed by G00gle 



344 INDEX 

13. New Trial — Province of Court and Jury — Inadequacy of 
Verdict. 

In a suit for dajnages for personal injuries, the jury must de- 
termine what is compensation for physical injuries and suffering, 
and the Court, in its discretion, controls only verdicts extremely 
inadequate or grrossly excessive. Where, therefore, the plaintiff 
is awarded $5,622 by the jury, and the testimony shows that the 
total expense incurred by him by reason of the accident was $930*; 
that his services were fairly worth $25.00 a week before the acci- 
dent; and that he was totally incapacitated for upwards of six 
months, and partially until the time of the trial: The verdict is 
not so palpably inadequate as to warrant the Court in granting a 
new trial. FOLKMAN v. LAUER, 178. 

Judgment n. o. v. — Contradictory Evidence. 

Where there is a conflict of evidence upon a matter material 
to the issue, the decision is for the jury, and binding instructions 
cannot be given, nor judgment n. o. v. granted thereafter. FOLK- 
MAN v. WAITER, 178. 

14. Remarks of Counsel. 

Counsel for defendant in his address to the jury, while speaking 
of the plaintiff in the case, said, "This was a big firm who could 
employ men to hunt poor women down." Defendant's attorney 
objected to the remarks, but did not ask that a juror be withdrawn 
and took no further action. After some discussion by both at- 
torneys with the Court as to the propriety of the remarks, de- 
fendant's attorney proceeded with his address. Held: That the 
remarks did not warrant granting a new trial. AITKEN SON & 
CO. v. LEAF et al, 197. 

15. Replevin — Judgment — Setting Off Judgment on Decree for 
Costs in Divorce. GAUL v. HARTMAN, 251. 

16. Request for Charge. 

It is not error for the Court to fail to call the jury's attention 
to the conflict of evidence on a certain point and the number of 
witnesses on the respective sides of that controversy, where no 
request for such charge was made by counsel and no prejudice is 
apparent. GOLDSMITH v. STOCKER, 259. 

17. Rule to Open Judgment — Lease— Eviction. COYLE v. 
PRETZFELD, 56. * 

18. Suit on Foreign Judgment — Sufficiency of Statement- 

WEBSTER v. WEBSTER (No. 1), 103. 

19. Trial — Charge — Inadequate Instructions. 

An application for a new trial based on inadequacy of the charge 
can be successfully urged only if it appears that injustice has been 
done or clear error committed. ALTHOUSE, ASSIGNEE, v. 
ALTHOUSE, 242. 

20. Trials — Object of Trial. 

The object of a trial is as far as possible, to reach a just result, 
not merely a technically unassailable one. ALTHOUSE, AS- 
SIGNEE v. ALTHOUSE, 242. 

21. Trial — Province of Court and Jury. 

Upon an issue falling exclusively within the province of the. jury 
there is no rule of law which the Court can apply to test the ac- 
curacy of their findings, and a new trial will not be granted, even 
though a different conclusion might possibly have been warranted 
by the evidence. KNEPPER v. STO|JDT, 52. 

22. Weight of the Evidence — New Trial. 

Where there is a dispute as to the contract between the parties, 
and there is substantial evidence on both sides, the Court cannot 
say that the verdict was against the weight of the evidence. 
NATL. FREIGHT BUREAU v. DEPPEN BREWING CO., 311. 
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23. Weight of the Evidence— New Trial. 

In order to warrant the granting of a new trial on the ground 
that the verdict was against the weight of the evidence the pre- 
ponderance of evidence must be clear and decisive — so clear and 
convincing that it leaves no reasonable excuse for doubt in an in- 
telligent and disinterested mind; such that the jury should not 
have hesitated to accept it; such that the Court cannot discover 
how, upon any proper and reasonable view of the evidence, the 
jury could have rendered their vredict. AITKEN, SON & CO. v. 
LEAF ET AL,., 197. 

PRACTICE, EQUITY. 

1. Decree. 

In equity, the decree to be made is determined by the situation 
at the time of its entry, not at the commencement of the suit. 
NOLDE & YOCUM v. READING SANITARY REDUCTION CO. 
(No. 2), 217. 

2. Exceptions to Decision — Admission of Incompetent Evi- 
dence—Harmless Error. 

An exception alleging error in the admission of evidence in an 
equity case will be dismissed where it clearly appears that no con- 
sideration whatever was given to the evidence by the Chancellor 
in his decision. In such a case it is immaterial whether or not 
the evidence was incompetent. READING CITY PASS. RY. CO. 
v. BERKS CO. (No. 2), 89. 

3. Facts Insufficiently Averred. 

There can be no relief granted in equity for matters not averred 
in the bill with sufficient, certainty to give the defendant notice of 
the particular facts as relied on. EMPIRE S. & I. CO. v. LAW- 
RENCE, 105. 

4. Findings of Fact — Wording. 

An exception to the manner of statement of a Finding of Fact 
on the ground that it does not follow the language of the pleadings 
and of the evidence, will be dismissed where it is conceded that the 
facts declared are in substance correctly stated. The Court is not 
bound to follow the language of the pleadings or of any particular 
witness. READING CITY PASS. RY. CO. v. BE>RKS CO. (No. 
2),> 89. 

5. Injunction — Nuisance. 

Equity will take jurisdiction to abate a continuing nuisance 
caused by the operation of a garbage reduction plant, even though, 
in part, the injury is not continuous and could be compensated 
by damages. NOLDE & YOCUM v. READING SANITARY RE- 
DUCTION CO. (No. 2), 217. 

6. Joint Defendants— -Misjoinder— -Demurrer. 

Y filed a bill in equity for an accounting against A and B, co- 
assignees of Y. There was no allegation that B had handled any 
of the money of the assigned estate, it being admitted that A had 
received and disbursed all monies. B demurred on the ground 
that he was improperly joined as party defendant. Held: That 
the demurrer must be sustained and that the plaintiff's bill should 
be dismissed as against B. YOUSE v. JANSON & STAUFFER, 
173. 

PRACTICE, O. C. 

1. Jurisdiction — Orphans' Court — Distribution — Claims. 

The general rule is that no one can claim in the distribution of 
a fund in the Orphans' Court, except through the decedent, as 
creditor, legatee, or next of kin. There is, however, an exception 
recognized in the case where the fund may be shown to be 
wrongfully included in the account, either 'because, though in 
the name of the decedent, it is really a trust, or when title or 
ownership is in another person. KAUFFMAN'S EST. (No! 1.), 10. 
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PRACTICE, Q. S. 

1. Charge of Court — Murder. 

The purpose for which evidence was admitted is sufficiently 
explained to the jury where the Court, in its charge, tells them 
that the evidence was offered for the purpose of showing a wilful, 
deliberate and premeditated killing, though the words "motive" 
and "malice" are not used. COM. v. SCHiNABEL, 127. 

2. Charge of Court— ^Reference to Interest of Witness. 

It is not error for the Court, in its charge to the jury, in com- 
menting upon defendant's testimony, to call attention to the 
defendant's interest as affecting his credibility. COM. v. KEN- 
HART AND MOORE, 230. 

3. Conspiracy — Admissibility of Evidence. 

In such a case evidence that, at the time of the fire, lighted 
candles were found in the hay in the barn adjoining the houses 
burning, is relevant and admissible as tending to show that the 
burning buildings had been fired in a similar way. COM. v. 
LENHART AND MOORE. 230. 

4. Conspiracy — Evidence — 'Motive. 

Where defendants are indicted on the charge of conspiracy 
to defraud insurance companies by setting fire to properties be- 
longing to one of the defendants, insured to the amount of 
$5,400, it is not an error for the Court to admit the testimony 
of a witness who testifies that the defendant owner had authorized 
him to sell the farm, including the buildings, at $3,000. This 
evidence has a distinct bearing upon one of the elements in the 
case, that is, the motive that incited the conspiracy. COM. v. 
LENHART AND MOORE, 230. 

REAL PROPERTY. 

1. Injury by Pipe line — Right of Equitable Owner to Sue — Im- 
proper Grant by Assignee for Benefit of Creditors. YOUSE v. 
MCCARTHY, 165. 

2. Municipal lien for Paving and Curbing — Unrecorded Sale. 

FLEETWOOD BORO. v. MOYER, 42. 

3. Voidable Sale — Benefits— Knowledge of Material Circum- 
stances. 

It is a general rule that one who knowingly takes, directly or 
indirectly, the benefit of a transaction which, as void or voidable, 
he has the option of repudiating or assenting to, shall not after- 
wards be heard to dispute it. This is true, however, only where 
he has knowledge of the material circumstances. YOUSE v. 

McCarthy, 165. 
replevin. 

1. Gifts inter vivos — Judgment n. o. v. LEINBACH'S EX'RS 
v. LEINBACH'S EX'R, 16. 

2. Judgment — Setting Off Judgment Entered on Decree for 
Costs in Divorce. 

Where, in a replevin action, a man obtains judgment against 
his wife for the value of the property sought to be replevied, and 
subsequently, in a divorce action against him she obtains a final 
decree with costs, upon which judgment is entered, she will be 
entitled to set off the judgment for costs against the judgment in 
replevin, particularly where the husband has no property from 
which the wife's judgment could be collected. 

While ordinarily there is no set-off in an action of replevin, yet 
this rule does not forbid the setting off of a judgment against a 
judgment in replevin. GAUL v. HARTMAN, 251. 

SALES OF PERSONAL PROPERTY. 

1. Conditional Sale or Bailment — Lease Without Change of Pos- 
session. IN RE WALLEY-SARGE CO., 143. 
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SCHOOIi IjAW. 

1. School Directors — Division of Compensation of Treasurer and 
Secretary Among Directors — Equity — Costs. 

A taxpayer's bill was brought against the six school directors 
of Muhlenberg School District alleging that they had entered into 
an unlawful arrangement pursuant to which the compensation of 
two of them, the Treasurer and Secretary, was fixed, and such 
compensation was divided between these officers and the remain- 
ing school directors, so that the defendants other than the Treas- 
urer and Secretary, though under the law entitled to no compen- 
sation, received a part of the compensation they had assisted in 
fixing. At trial the evidence showed that there was a custom of 
long standing to give- the two offices to the members of the Board 
in rotation; that the compensation was fixed annually, and had 
been the same for a number of years; that it had been the practice 
of the Treasurer and Secretary, upon its receipt, to distribute, 
gratuitously, part of it to the remaining members of the Board 
in amounts of $10.00 or $15.00 each; that this distribution was a 
voluntary matter on the part of the officers without any pre- 
arrangement or antecedent bargain or understanding among the 
directors; and that the amount of the officers compensation was 
not fixed with reference to it, nor was its fixing influenced by any 
expectation of such distribution. Held: Dismissing the bill, that 
there was no adequate proof of a fraudulent agreement by de- 
denfants; that it must be considered that the money received by 
the Treasurer and Secretary was lawfully received by them as 
their own, and that their voluntary division of it thereafter, was 
not unlawful, though such a practice was indefensible and should 
not have been countenanced; and that the costs should be paid 
by the defendants because their conduct occasioned and justified 
the litigation. SCHMECK v. MUHLENBERG SCHOOL DIS- 
TRICT (No. 1), 62. 

STATUTES. 

1. Constitutionally. (See Constitutional Law.) 

2. Construction — Court Criers' Salaries. 

Every statute is to be treated as intended to operate prospect- 
ively, not retroactively, unless the language indicating the latter 
intent is so clear as to preclude all question. A prospective inter- 
pretation of the Act of 1911 would make it apply to Court criers 
appointed or re-appointed after its passage, and not to such hold- 
ing their positions under appointments made prior thereto upon 
terms then lawfully prescribed and assented to. FRANKS v. 
COUNTY COMMISSIONERS, 223. 

3. Penal Statutes— Ambiguity — Construction. CITY OF READ- 
ING v. CONSUMERS' GAS CO., 68. 

STATUTE OF FRAUDS. (See Contracts). 

STREET RAILWAYS. 

1. Equity — Injunction — County Bridges — Right to Cross Bridge 
with Double Track — Compensation for Privilege — Contracts. 

In 1893 the Reading City Passenger Railway Company and its 
lessee, Reading Traction Company, whose rights subsequently 
passed to the Reading Transit Company, entered into an agree- 
ment with the County of Berks whereby the latter consented to 
the construction of a double track railway over the county bridge 
across the Schuylkill River at Reading, known as the Harrisburg 
Bridge, for which privilege the railway companies agreed to pay 
the annual sum of six hundred dollars. Before anything was done 
under the agreement the county refused to be bound by it because 
it was found that the bridge was inadequate to support the burden 
to be imposed upon it as well as too narrow to admit of a double 
track without interference with travel. The railway companies 
attempted to proceed and the county filed a bill in equity for an 
injunction. After hearing, the Court, in 1895, entered a decree 
allowing the construction and operation of a single track on con- 
dition of payment to the county of six hundred dollars per year 
as long as the track should remain upon the bridge; requiring the 
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railway companies to strengthen the bridge sufficiently to permit 
the laying and operation of the track; making certain restrictions 
as to the running of cars; and decreed that the county should not 
be obligated to maintain the bridge for the use of the railway 
companies. The companies used the bridge until 1910, when it 
was condemned as unsafe, and on receiving notice from the 
county, their traffic over it was stopped, and thereafter, without 
opposition by the railway companies, the bridge was entirely de- 
molished and a new concrete bridge costing upwards of $575,000 
was erected. The county and the railway companies agreed that 
the latter should lay a double track upon the new bridge without 
prejudice to any right of the county to prescribe new terms and 
conditions. One of the conditions demanded by the county was 
an annual payment of five thousand dollars for a period of ten 
. years, the amount thereafter to be readjusted at the expiration 
thereof. This the companies declined and filed a bill in equity to 
enjoin the county from interfering with their laying a double 
track. The county then filed a cross-bill praying for a decree in 
accordance with its demand and an injunction prohibiting the 
companies from using the new bridge until the terms and condi- 
tions were determined. At trial evidence was submitted by both 
sides. Held: That the rights of the railway companies on the old 
bridge did not rest upon the agreement of 1893, but upon the 
decree of the Court of 1895, but even if they did, the agreement 
of 1893 concerned only the bridge as it then stood and ended with 
its removal; that therefore the question of the amount of payment 
to be exacted by the county was a matter under the pleadings, to 
be decided by the Court; that under all the facts in the case, the 
payment by the railway companies to the county, in quarterly in- 
stallments, of the sum of three thousand dollars for each of the 
first two years, four thousand dollars for each of the next two 
years, and five thousand dollars for each of the succeeding six 
years would be a reasonable compensation to the county for the 
privilege granted, and that payments to be made after the expira- 
tion of ten years should be left to further agreement of the par- 
ties; and that a decree should be entered on the cross-bill enjoin- 
ing the companies as prayed for therein, except upon compliance 
with the order. READING CITY PASS. RY. CO. v. BERKS CO. 
(No. 1), 31. 

2. Implied Consent by Municipal Corporations to IJay Tracks. 

The consent of a city to a railway company to lay tracks 
properly ought to be given distinctly and unequivocally, but it 
may be given by implication from that which has been express- 
ly granted. CITY OF READING v. READING TRANSIT CO., 22. 

i 

3. Municipalities — Right to Iiay Tracks — Implied Consent. 

The Penn Street Passenger Railway Company, with power 
under its charter to lay a single or double track road on Penn 
street in the City of Reading, constructed a single track from the 
east side of Front street, and operated it In 1885 a new bridge 
was built over the Schuylkill River in the line of Penn street, its 
approach extending eastward about 300 feet from Front street, 
and the railway's successor thereupon relaid its track on the 
approach as far as its former end on the east side of Front 
street. In 1887 the city granted its consent to a double track 
on Penn street eastward from the foot of he bridge approach, 
and in 1895 also consented to a double track running west from 
Front street, over the Schuylkill River, crossing the bridge. 
The County of Berks applied for an injunction prohibiting the 
railway company from occupying the bridge and a decree was 
made allowing upon certain terms the construction of a single 
track, which was accordingly laid, connecting with the tracks 
on Penn street and on the approach of the bridge. In 1910 the 
county stopped the operation of cars on the bridge because it 
was insecure and subsequently a new bridge was built with the 
foot of the eastern approach on Second street, and the county 
agreed that the railway company might lay a double track over 
the new bridge. In 1912 the city notified the railway company 
of its denial of their right to construct a double track on the 
new bridge and the approach, for want of complete municipal 
consent. There had been no formal granting of authority by 
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the city for the construction of any track over the space of about 
300 feet east from Front street, and no double track had been 
laid over that space. The railway company began laying double 
tracks over the disputed 300 feet of the street and the city filed 
a bill in equity for an injunction. Held: That the assent of the 
city in 1887 to the construction of a double track east of the 
bridge and partly up to its east approach, followed by its as- 
sent to a double track upon and over the bridge in 1895, neces- 
sarily implied its assent to the connection between the two sets 
of track so as to form an entire double track, and to the occu- 
pation for that purpose of the intervening space of 300 feet, and 
that the city practically recognized this as so implying, by its 
acquiescence in the connection of one of the tracks over the 300 
feet in dispute; and therefore the city is not in a position to deny 
that there had been complete consent on its part to the con- 
struction now proposed. The bill was dismissed with costs. 
CITY OF READING v. READING TRANSIT CO., 22. 

TAXES. 

1. Boroughs — Assessment — Injunction. 

Plaintiffs were owners of real estate situated in Maxatawny 
Township, Berks County. In 1909 the Borough of Kutztown, by 
ordinance, attempted to annex this property to the Borough, but 
on appeal, the Superior Court, in 1912, adjudged the ordinance 
void and of no effect. In the meantime the assessor of the Bor- 
ough of Kutztown assessed the real estate as a part of the Bor- 
ough and returned the valuations to the Commissioners' office 
of Berks County, for taxation purposes for the year 1912. Plain- 
tiff's real estate was legally annexed to the Borough of Kutz- 
town on May 23, 1912. On May 31, 1912, the School District 
of the Borough levied a tax for the year 1912 and on June 4th, 
1912, the Borough of Kutztown levied a tax for general bor- 
ough purposes upon this real estate, both levies being based up- 
on the valuation previously made by the assessor. Plaintiffs had 
already paid taxes for the year 1912 to Maxatawny Township 
and refused to pay the borough taxes. Held: That the assessor 
of the Borough of Kutztown had no authority to assess the prop- 
erties in dispute at the time the assessment was made and that 
taxes levied upon such assessment were void. TREICHLER v. 
KUTZTOWN BOROUGH, 218. 

2. Exemption — Educational Institutions Maintained by Charity 
— Act 14 May, 1874, P. L». 158. 

Plaintiff occupied a tract of land with buildings erected there- 
on in the City of Reading, which property was assessed for city 
taxes in 1907. Plaintiff claimed exemption from liability there- 
for and appealed to Court from the decision of the Board of Re- 
vision of Taxes. The evidence showed that plaintiff was an 
educational institution under the management of a religous de- 
nomination, but open to the general public of all sects on the 
same terms and that no special religious creed or doctrine was 
taught; that all of the property taxed was used for the pur- 
poses of the institution, and had not been paid for out of reve- 
nues; that these revenues were derived from voluntary contri- 
butions, interest upon its endowment, created by charity, and 
from tuition charges, the latter two never being equal to the ex- 
penses of maintenance, there being no profits or surplus revenues. 
Held: That plaintiff was entitled to exemption from taxes, as fall- 
ing within the provisions of Act 14 May, 1874, P. L. 158. 
SCHUYLKILL, SEMINARY v. CITY OF READING. 237. 

WAGES. 

1. Claim of Wife of Bankrupt— Breach of Contract — Damages. 

IN RE CRUMLING (No. 1), 247. 

2. Wage dainu— -Public Accountant. IN RE REIDER-FISHER 
SHOE CO. (No. 3), 277. 

WATER COMMISSIONERS. 

1. Quo Watfranto— Act 21 March, 1865, P. L. 445— Act 27 June, 
1913, P. L. 568. 

The defendants, water commissioners of the City of Reading, 
under the local Act 21 March, 1865, P. L. 445, and the city 
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ordinance of 28 March, 1865, establishing a department of water, 
were legislated out of office by the city council elected under the 
Act 27 June, 1913, P. L. 568, providing a commission form of 
government for ctties of the third class, which included the City 
of Reading. Upon the refusal of the water commissioners to give 
up their offices, a writ of quo warranto was issued. Held: That 
defendants had no right to hold the offices, and judgment should 
be entered ousting them. COM. EX REL. STRATTON v. EL- 
BERT, 159. 

WILLS. 

1. Intention of Testator. 

The aim in every instance is to ascertain and if possible to give 
effect to the intention of the testator, that is, "his actual, personal, 
individual intent, not a mere presumptive, conventional intent 
inferred from the use of a set phrase or familiar form of words." 
HAIN v. BOWMAN, 44. 

2. Issue d. v. n. — Delusions of Testator. 

A delusion sufficient to overthrow a will must be an insane de- 
lusion not the product of the reason, but merely a figment of the 
imagination. It must be something that springs up spontaneously 
in the mind and which rests on no intrinsic evidence of any kind. 
ALEXANDER'S EST., 133. 

3. Issue d. v. n. — Sufficiency of Evidence. 

On a petition for an issue devisavit vel non the evidence adduced 
by the petitioner, a daughter of the testator, showed an estrange- 
ment between them of ten years' standing, brought about largely 
by the petitioner and her husband leaving the residence of the 
testator and going to house-keeping against his wishes, and that 
decedent had been told that his daughter was circulating un- 
complimentary stories about him, and had believed the reports. 
No direct evidence of mental derangement was offered, but testi- 
mony was given to show that the testator drank to excess. Held: 
That the evidence was not sufficient to warrant the granting of a 
precept for an issue. ALEXANDER'S EST., 133. 

4. Legacy — Condition Subsequent. 

Decedent left a will which contained the following residuary 
clause: "All the rest, residue and remainder of my personal estate,. 
I give and bequeath unto my four children, namely, George H. 
Heller, Mary E. Heller, Irvin F. Heller, and Ida M. Heller, share 
and share alike. In the event that my son, George >H. Heller, shall 
neglect to take his share out of my estate as herein bequeathed 
to him, after the expiration of one year from the time of my 
decease, then his share shall go to my daughter, Mary E. Heller, 
absolutely." George H. Heller died six months after the decedent 
and his administrator claimed the legacy within the time fixed by 
the will. Held: That at the death of the decedent his son George 
took a present vested estate in a fourth share of the personal es- 
tate and that the condition annexed to the gift was a condition 
subsequent, and did not operate to defeat the legacy, his adminis- 
trator having made the claim in time. HELLER'S EST., 1. 

5. Life Estates — Significance of Words "In Trust," "Children'* 
^nd "Not Leaving Issue." 

Testator died, leaving a will, executed in 1894, in which he dis- 
posed of a certain farm to his daughter, the plaintiff, as follows: 
"unto my daughter . . . during her life in trust and after her 
decease to her children, their heirs or assigns, if however, she 
should die not leaving issue then said farm shall go, belong and 
be possessed by my son . . . during his life in trust and 
after his death it shall belong in fee simple to his children, their 
heirs and assigns." 

At the date of the will the daughter was married, and had one 
child and subsequently had another. Held: That it was manifest 
from the will that the testator intended to give his daughter an 
estate for life only, in the real estate devised; that the words 
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"in trust" must be construed to have been used, not in their 
technical sense, but merely to emphasize that restriction; that 
the word "children" as used in the will is a word of purchase 
and not of limitation; that the words "not leaving issue" must be 
understood to mean "such" issue, as before designated; and that 
•plaintiff took a life estate in the property and not a fee. H'AIN 
v. BOWMAN. 44. 

WITNESSES. 

1. Qualifications of Witness to Values. 

To qualify a witness to testify as to values in such a case, he 
must have an actual and personal knowledge of the subject-mat- 
ter, and must be familiar with the conditions existing before the 
taking. He must also be acquainted with the prices at which 
similar properties in the neighborhood have been held or sold, and 
this knowledge must be such as to enable him to testify to the 
value of the property immediately before and immediately after 
the taking. MILLER v. MOHNTON BORO., 97. 

2. Testimony as to A'alue of Land — Competency. 

On the trial of an action to recover damages from a borough for 
land taken for public improvements, defendant offered two wit- 
nesses to testify to the value of the land taken. The preliminary 
examination showed that the first had been in the business of 
buying and selling real estate and building houses in the City of 
Reading, 'for some years had been a real estate agent, but in the 
main had conducted a general contracting business. He had some 
casual knowledge of the plaintiff's property and its situation be- 
fore the making of the improvements, but his knowledge of sale 
prices related to no sales at about that time, and except in the 
most general way, was collected by him within a week or two 
prior to the trial, when he also made some investigations into the 
changes effected by the improvements. The second witness had 
no knowledge of plaintiff's property until a few days before the 
trial, nor had he any knowledge of the previous condition of the 
property's surroundings nor of the changes effected by the im- 
provements. The Court refused to admit the testimony of the 
witnesses on the ground that they had not qualified. Held: No 
error. MILLER v. MOHNTON BORO., 97. 
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